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) Fitz. 26. 


 Noy 132. | yet adjudg d by Gawdy, Fenner and Telvertag that the Prohibition 
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not complain to the Jultice of the Peace, but 7. D. his Father, yet 

herauſe 7. D. had Cauſe to complain, both! for himſelf and for his 
Son, and by Reaſon of the Complaint made in Behalf of the Son 
the Plaintiff, the Son of 7. S. might be in Queſtion before the Ju- 
ſtice of the Peace, for that Reaſon the Confideration is good ; fot 
upon the Defendant's Promiſe, the Complaint, by which his Son 
might be brought in Queſtion, was ſtayed. n 
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Ebton brought Native hab. againſt Bartholomew in the County; 
and it was remov'd by Pine into the Common Pleas, at the 
Day of the Return whereof Dighton did not appear, and Judgment 
was given that Bartholomew, Ec. ſhould be infranchiſed for ever. 
In a Writ of Error brought on this Judgment jn B. R. it was ad- 
judged that it ſhould be reverſt; for the Judgment ſhould be only 
that the Plaintiff ſhould be in Miſericordia, and not that the De- 
fendant ſhould be inftanchiſed; for the Non appearance of the Plain- 
tiff in the Nar. hab. at the Day of the Return of the Pane is but a 
Nonfuit before Appearance; for the Action and the Pune may be 
brought by ſome Stranger, as well as by the Plaintiff; and although 
the Pore ſays (ad Petitionem petent” ) yet that is but Recital and 
| » _ Suppoſal, which doth not conclude the Plaintiff in this Writ of 
Right. Alſo the Pore iſſues out of the Chancery, which is another 
Court than that in which Judgment is given; and the Pore is not 
any Declaration, but at the Day of the Return of the Pore, if the 
»Plaintiff and Defendant appear, the Plaintiff ought to count on the 


1 H. 31. Writ of Nat. bab. alledging Seiſin in Fee, Eſplees, and ucing 


(a) Fitz. 38. ſome of the Defendant's Blood, who acknowledged himſelf to be 
0 Fitz. 28. Villein; as appears by * 19 H. 6. 13 E. 1. (a) Vil, Ne 12 E. 3. 
Vill. 4. (b) 12 E. 2. Vill. 19 E. 2. (e) id. 6 B. 2. (d) bid. 
Telverton was of Counſel with the Plaintift. 


- Eroucher verſus Fryar. 


7 


Mo. Eis. Parſon ſued a Copyholder in the Spiritual Court for "Tithes a- | 
Cro. El. 704, riſing upon the Copyhold Land; he brought a Prohibition and 


* ſuggeſted chat the Biſhop of MV incheſter, Lord of the Marie, whereof 
| his Copytiold is Parcel, and his Predeceſſors, Es. from Time whefeof, 
Sc. for themſelyes their Tenants and Farmers have been diſcharg'd 

of Tithes ariſing upon the ſaid Manor; and ſhewed that he had been 

a Copy holder of the ſaid Manor from Time whereof, Sc. and pre- 

ſctibed in his Lord, now Biſhop of Winchefter : And altho* here is a 
Preſcription upon a Preſcription, one in the Copyholder. to make 

his Eſtate good, the other in the Biſhop to make his Diſcharge good ; 


lies. Telverton of Counſel with the Plaintiff alledg'd the Matter 
ſupra, which was allow'd. Nut the Reaſon; for a Preſcription in 


it] the Lord ought of Neceſſity in common Intendment to e' the 
- Preſcription in the Eſtate of the Copyholder, and the Di mo the 
EF: 8 1 e * | ith cy 
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5 maintain his Action againſt J. &. for altho' the Plaintiff himſelf did 
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nee diſtin} from the Eſtate of the Lord, 


* 


Ir an Aſfiſe between A and B. is ſummon d before Juſtices of Aſ- Cro El. 891, | 


1 fife, and they are removed, and the Chief Juſtice of the Com- 
mon Pleas, and another Juſtice are Juſtices of Aſſiſe in the ſame 
County, and the Aſſiſe is taken before them, and adjourn'd for Dif- 


Noy 44. 


culty into the Common Pleaz, where Judgment is given for tbe 


Plaintiff; and he againſt whom the Aſſiſe paſſes brings a Writ of Er- 


- Yor in the King's Bench; which Writ is directed to. the ſame Chief 


Juſtice of the Common Pleas before whom the Aſſiſe paſt, and re- 


cites the Aſſiſe ſummon d before the Juſtices. of Aſſiſe by Name, as 
(.̃,reuera fuit) before Gawdy. and Walmefty, & poſtmodiim capta before 


the Chief Juſtice of the Common Pleas, c. and does not recite how 

| the Aſſiſe came into the Common Pleas, Sc. by Adjournment, or 
for other Cauſe ; this Writ of Error is not good; for as by the Re- 
moval of the former Juſtices of Aſſiſe, before whom the Aſſiſe was 
taken, the Writ. of Error by a Pofmadum ought to recite the Aſſiſe 


% 
3 


Vide 22 H. 6. 
I 3 b. Dar by. 


— 


taken before other Juſtices off Aſſiſe, (and yer there W Change 


of the Juſtices, and not of the Court) a: fortioti there ought to be in 
the Writ of Error another pofmodum when it is adjourn'd into the 
Common Pleas; for now both the Judges and the Court are changed. 
And a Difference was taken between the Cafe of an Aſſiſe and of a 
þ x Impedit, for the Aſſiſe ought to be originally commenced be- 
the Juſtices of Aſſiſe, and fo by Preſumption and Intendment 


Judgment alſo given before them, and not in the Common Pleas, 
unleſs upon Adjournment: And therefore, if judgment is given in 


the Common Pleas, it ought to be ſpecified certainly how the Re- 
cord of -Aﬀefe came into the Common Pleas. But in Error to re- 
move the Record of a N nuare Impedit, the Writ is not of ſuch pre- 
ciſe Form, becauſe the Action originally commences before the Ju- 
ſtices of the Common Pleas, and by Intendment Judgment given 
there, altho* by the Statute to avoid a Lapſe Judgment may be given 
before the Juſtices of Aſſiſe. And Fizz. N. B. recites ſuch Form of a 
Writ of Error, which recites the Adjournment, Sc. Adjudg'd per 


* 


* 
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t Cur; yer all the Curfitors were of a contrary Opinion. And allo 


in the Caſe: ſupra it was adjudged, that if an Aſſiſe is brought againſt 
four, and 

bring a Writ of Error, and 

recover d in the Aſſiſe) quay 

only appears, - and the A make! Default, and he who appears 


udgment is given againſt them, upon which they four 
upon the Sens fac. by the Plaiatiff (who 
ure Brecuionem babere non dobet, one 


afſſigns 


2 


mines without Procel; 1 but it is a _ Ne 3 berg 


_ Tein. 49 Bui. 5 K 0 


agb Bree per le. 


4 | | 7 
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make Delia. he who appear'd eee to have pray d Proceſs ad fo 
quend* Simul, and thereupon Judgment of Severance ought to have 


enſued ; for before Appearance there can be no Judgment of Seye- 


* 3-6. 
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* n „I an Action on the Caſe the Plaintiff 8 that in Conde · 
ration he had deliver'd to the Defendant. twenty Quarters of 
Wheat, the Defendant promiſed upon Requeſt to deliver the ſame 
Wheat again to the Plaintiff. And adjudged a good Conſideration; 
Poſten 50. for by Popham & tot Cut the very Poſſeſſion of the Wheat might be 
2 Credit and good Countenance to the Defendant to be eſteemed a 
rich Farmer in the Country, as in Caſe of the Delivery of 10%, in 
W to deliver again upon Requeſt; for by having ſo much Mo- 
ney in his Poſſeſſion he may happen to be preferr'd in Marriage. 
Quere, for it ſeems an hard Judgment; for the Defendant has not 
any Manner of Profit to receive but only a bare Poſſeſſion. Nota, 
the Truth of the Caſe was (which doth not alter the Reaſon ſupra) 
that the Plaintiff had deliver'd to the Defendant the ſaid twen 
uarters of Wheat to deliver over to J. S. to whom the Plaintiff 
was indebted in ſo many Quarters, and the Defendant promiſed to 
deliver the ſame Quarters; of Wheat to F. S. And becauſe they 
were not deliver'd, the Plaintiff brought his Action, ut ſupra; and 


| Poſtea 128. Adjudged ut ſpra. But Nota, the Judgment was reverſt in the 1 
25 f _— Mich. -44 & 4; 3 _ as Hitcham told: Telverton. | 2004 
Trin 44 EL1z. B. R. ; 
W Dauſon. pot N i Wh." 50 rd 
| Cro, El,888, | N Adion on Mk Caſe for theſe Words: Thou 6 . an Ae . 8 


Kuave, for thou haſt bought ſtolen Swine, amd à ſtolem Cow, j]. 
iz them to be fiolen. And adjudg'd againſt the Plaintiff, for the Re- 
ceipt or Sale of Goods ſtolen is not Felony, nor makes any Acceſſory, 
unleſs it is joined with a Receipt or Abetment of the Felon himſelf. And 
in e Caſe it is lawful to receive owe bd as if the Lord 7 a 
£ l 2 ; o 
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of Goods ſtolen, knowing them to be ſtolen; and yet it is not any 
knowing them to be ftolen. By Gawdy; "Fenner and Telvert | 
ben rang wt e 


* a 
. * * 4 F., 4b 


much by the one, and ſo much by the other; and it appears by - 


_ contain'd in the Plaint. The Deferidant pleads, as to 6). 145. 2 d. 
nil debet, &c. and it is found for the Plaintiff, and Judgment in an 


dlaration is that whereof the Iſſue and Ttial ſhould be; and it ſeem d | 
| 8 by Fenner and Telverton to be Error. And there ſeems to be Cro. Jac. 
2 Di 

declares, viz. for 101. for an Horſe, and 57. for another Contract, 
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quoad fractionem Domus and taking of the Goods, necnon materia in ea 

. contenta, demurr'd upon the Defendant's Bar: The Defendant join'd 
in Demurrer in hac forma, quia placitum prædictum quoad frationem 
Domus, and taking of the Goods, ſufficrens, Sc. demanded Judg- -  — 


for the Plaintiff, and a Writ to inquire of Damages; upon which 
Damages were aſſeſs d for the Breaking of the Houſe, and for 


verſt; becauſe in the Offer gf the Demurrer ex part Querentis, nothing * 


- 
- 
. * 


_— — 1 


Perſon who has ſtolen Goods, and ſtops the Goods, and the Party 
confeſſes them to be ſtolen, and flies, in that Caſq it is a Receipt 
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--- Crumpton verſas S mitn 
B T, the Plaint is of 67. 145. 2d. and deelares that the Mo- = 

ey became due by Reaſon of two ſeveral Contracts, —_— . 
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Computation of thoſe two Sums, that they are more by 3 d. than is 


inferior Court, that the Plaintiff ſhould recover provt narravit; and 
thereupon Error is brought, and the Matter Supra aſſign d for Error; 
for 3 d. more is given by the Judgment to be recover, than was | 
found by the Jury to be due; and altho* the Defendant pleads only 

to the Sum contain'd in the Plaint, yet the Sum ſpecified.in the Pe- 


— 


erence, where the Plaint (for the Purpoſe): is of 10% and he 499 


and the Defendant pleads nil debet to 104. and nothing to the other, _ 
and it is ſo found; yet that is good; for the 57. in the Declaration 75 
is but Surpluſage, becauſe the Plaint was anſwer d in toto with the 


> principal Contract laid in the Declaration, ſeil. the Horſe; but in the 
principal Caſe the Money mention'd in the Declaration being upon 2 
- ſeveral Contracts, and none of the Contracts tantum, Cs pes ſe a- | 
th 


mounting to the Sum ſpecified in the Plaint, every Part of the ſ‚G r © - 
claration js made material; and ſo being found ſhort by the Ver- A „„ 
dict, the Judgment thereupon ſeems to be erroneous: Q Gawdy V 
F ²˙ Uri e e VE | 
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117 


A Reſpaſs for breaking his Houſe, and taking and carrying away 1 1 


his Goods. The Defendant, juſtified the whole. The Flaintiff 192. 


* 


ment, c. and thereupon Judgment given in the Common Pleas 


the Taking tand alſo. for the Carrying away of the Goods. And — 
thereupon a. Writ. of Error was brought, and the Judgment re- 
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ta) Vide 


1 Rol. Rep. 
135, 176, 


1 Sand. 28. 
2 Sand. 127. 

-Lutw. 1492. 
1 Lev. 16. 
Poſtea 225. 
& Quere. 
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| is ſaid in Special, but quad the Breakingfof the Houſe, and the Ta-. 
king of the Goods: And although the Words ſubſequent, ſcil. wecvoy 


materia in ea contenta, go to the whole Matter in the Bar, vis. to 
the Carrying away alſo; yet when the Defendant joins in Demurrer 
with the Plaintiff, he joins but ſpecially, vin. quoad the Breaking of 
the Houſe, and Taking of the Goods, and ſays nothing of the Cars 


rying away; ſo as to the Carrying away nothing is put to the Judgr 
ment of the Court, yet the Writ of Inquiry of Damages is for te 


whole, and the Judgment alſo; and the Carrying away being Part 


of the Matter, and for which greater Damages are adjudged, 'and 


that not being put to the Judgment of the Court dy the Demurrer, 
for that Reaſon the Judgment is erroneous; (a) for as to tha Car- 
rying away (which is Part of the Matter) there is a Diſcontinuance. 
This Caſe concern'd Mr. Darcy of the Privy Chamber for his Patent 


of Cards. Telverton was of Counſel with the Defendant in the Writ 


f; $2, 5; 


of Error. | 
| A 7 *, 
Ioccock werſus Honyman. 


I F a Man recovers in Debt on Bond, and has a Heri _ to the 


F 


Sheriff to levy the Debt, and the Defendant brings a Writ of Error 


upon the Judgment, and has a Super/edzas thereupon to the Sheriff; 
ſo much of the Defendant's Goods as the Sheriff has taken into his 


„ 


Hands, by Virtue of the Feri facias before the Super ſedeas came 0 
him, ſhall remain to ſatisfy him who recover 'd, and à Venditioni s.. 
8 ſhall iſſue therenpon ; but after the Superſedeas comes to the 


heriff, he cannot proceed further upon the Fiers facius. Per totam 


e Lord Cromwell & Andrews. 


uſtices of the Common Pleas, upon an Adjournment by the Ju- 


3 a Writ of Error vpon a Judgment given in Aſſiſe before the 
J 


ſtices of Aſſiſe, althoꝰ the Writ, of Error don't mention how the Re- 
cord came into the Common Pleas, viz. for Difficulty or otherwiſe, 
whereby the Writ abates by Judgment, yet it was adjudged that the 


| Record, removed out of the Common Pleas by Virtue of this Ill 


Writ, remain'd in the King's Bench: And the Party fhall have a 
new Writ of Error coram nobis reſider, for the Writ of Error recites 


the Record of Aſſiſe truly, both in the Names of the Parties, and of 


the Land; otherwiſe if there was any Miſtake in the Matters afore- 
ſaid. And upon a Scire facius ſued by the Defendant in the Writ 


of Error, 'quare Executionem habere non debet, this Stire facias is merely 


collateral to the Record remov'd, and yet by Matter ex poſt facto 


may become a Record; as if the Plaintiff, upon the Scire facias re- 
turn'd, appears and pleads a Releaſe, or other Matter, as he well 


may, then it is a Record annext to the firſt Record remoy?d. ' Bur 


if upon the Return of the Spire facias the Plaintiff appears and aſſigns 
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his 
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2 " or a by Rule of u has bey d l anothe f VVV 
Term to aſſign his Errors, vis. by Rule enter'd with the Clerk 1 ts 
the Papers, and, upon this Record aſſigns his Errors inſufficigntly, 

now all the other Proeeedings are upon the Record which is re- 

mov'd, and now the firſt Sire facias quare executionem babere nom de- 

bet, is but a Piece of Paper filed to the Record remov'd, and no = 7 
Proceedings thereupon ; -wherefore up on Errors aſſi igned inſufficiently, LITE. 8 $ __ 
he who recover'd in the Common Plea ſhall have Execution wien 3 
out another Sire facias Ruare; Ge. although tis after the Lear; for Cro; EL, 1 
after the Writ of Sire facias jos Quar e, Ec. once ſued outs the fart, | 5, 
mall never have another. Rot F he, who ſued the Wit of Egror, ; Al 
doth either not appear u the Rethin of it, or appears and amg uss | | 
his Errors inſufficiently, whereby a Default in him appears to the 
Court, he who. firſt recovered ſhall have Execution without ano „ 

Sire fabias. Adjud. Nota, in this Caſe a Precedent M 4 H 5. e | . 
was ſhewn, Which agreed with this Judgment, both for the Abate- Hay 
ment of the Wrir of Errot, and alſo that anke es in 6 F 
Record is well een A Fe * 8 


hr 


5 . $72 Dy " Grendi & baker. 


HE Lord Paulet Tek for Life of an n the Re- 
mainder in Fee to A. Tenant for Life preſented D. who Was SORES 
We: ora inſtituted and inducted; but for Default of Reading the 
Articles according to the Statute of 13 Elix. the Benefice was Aro hg 
but P. continued in the Church, and was by Reputation Parſon for 
his Life; the Lord Pauiet died, "the Queen after the Death of D. re- 
_ citing her Title. to be by Lapſe, prefented C. who was inſtituted 
and induced; he in Remainder Srifontod S. who was admitted, in- 
ſtituted and inducted, and brought an Action of Treſpaſs agaiaſt-C. 
the Queen's Incumbent. And it was adjudged (upon a Special Wer- 
dict finding the Matter afbreſaid, and alſo that D. contiaued in du- 1 And. 62. 
ring his Life, and died, and that no Notice was given the Patron of CERN: 
the V oidance of the Church for nor reading the Articles) for the | = 
Plaintiff, and that the Queen's Preſentation was merely void, as if / | | 
e had preſented to a Church full; for as to the Patron it is full till! 
he has ſurceaſed his Time after Notice given; and it is all one, asif © 
the Patron had drawn a Preſentation in Writing and put his Seal co 
it, and let it lie in his Study, and the Party, who ſhould be pre- 
Tented, takes it without the Privity or Licence of the Patron, aud - 
carries it to the Biſhop, and is thereupon inſtituted and indycted, it 
is merely void and no Preſentation at all: And the Court held in this 
| Caſe, that the Preſentation by him in Remainder was good, altho* 
*rwas objected that it belong'd to the Executors of the Tenant for 


Life, becauſe, as to the Tenant for Life- himſelf, the Church was 1 "of 
"ey till Notice. | 


6 Co. 29. a. 5 y 
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. 25 © Bullard verſus. Bolte. T's = . "x 
4 4H E Caſe briefly is: : Buftard e 9 ed the 7 RY Part of * | 


Eco El. 902, ͤ Manor of Barton in the County of Oxford with Savage: and 
4 6653. Daſton for the Moiety of the Manor of Iibury in Fee; both 


— being in Poſſeſſion and in Demeſne ; Jaſtice (the Wife of one 
Jae. Dorer) 'evicted the Moiety of the Manor of liluty by Rea- 
on of her Jointure, for Life: "Wherefore Buſtard enter d upon 
| Sheldon, Leſſee of Savage and Daſlon, in the fourth Part of the 
Manor of Barton, which he gave in Exchange, and brought Treſ- 
paſs againſt Bolter, Sheldon's Servant, and adjudged maintainable: 
For the Exchange being of Land in Poſſeſſion and in Demeſne. at 
the Time of the Exchange, this Eviction of the Eſtate for Life, 
which takes away the whole Recompence for the Time, defeats the 
Exchange for ever, as well as in the Caſe in 4 H. J. where twenty 
Acres are exchanged, and one is recover'd by elder Title, the whole 
Exchange is defeated ; for although the whole Eſtate. exchanged, is 
not defeated, but continues as to the Reverſion, yet becauſe the Ex- 
change was Poſſeſfion for Poſſeſſion, Demeſne for Demeſhe, and this 
n of the Poſſeſſion, which was the Motive af the Ex- 
change, being evicted, the whole is evicted; as if an Eſtate Tail is. 
-evicted, it leaves the Reverſion, but it leaves but a dry Recompence, 
and therefore (per Zelverton Juſtice) defeats the Exchange in the 
whole. The ſame Law (per Popham) if J. S. makes a Leaſe for 
1000 Years of Land to commence. at a Day to come, and after- 
wards conceals this Leaſe, and exchanges the Land as in Poſſeſſion, 
for other Land in Poſſeſſion, and afterwards the Leſſee enters, this 
defeats the whole Exchange; for in Exchange Warranties are im- 
t Inſt. 384. a. plied, which warrant Poſſeſſion for Poſſeſſion; yet there's no Doubt 

| but that a Reverſion may be exchanged with à Poſſeſſion, but that 
Wes; b; is apparent at the Time of the Exchange. And Nea, 7#bvertor: 
174. a. vouch'd Hugh Speuſor's Caſe 42 Af. 22. where it ſeems that an E- 
viction of an Eſtate for Life after Partition, defeats the Partition: 
| Quod Cur” conceſ. otherwiſe Lelverton conceived, ' where Rent only is 
| evicted out of Land exchanged, or Land divided by Parcels, as 
10 . 3: 6. ls, eee, was 8 Couiiel with the 1 | 
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4 Man made a Leaſe for Life, and after w ards demiſed to A. for ohne rage 
4 — Re 
- * * 


FX Ninety-nine Years; if he ſhould ſo long live, to coinmence af- Esecuror. 
ter the Death of the Tenaht for Life, and if 4. died during the poſſibility. 
Term of Ninety- nine Lears, or that the Term otherwiſe determin'd, Executor, 4 
and aſter the Death of the Leſſee for Life, then the Leſſor granted e 5 

for himſelf and his Heirs; that the Land ſhould remain to the Ex- Intent. 
ecutors of A. for Twenty Yeats; the- Leſſee for Life died, 4. de- 
miſed for Twenty Years yielding Rent, and died inteſtate: B. took 
| Adminiſtration, and brought Debt for the Rent; and, adjudged that 
it did not lie; for Gawdy and Nelvertos conceived that this Contingent 
Leaſe of the Twenty Lears never veſted in A. hut that if A. had made 
EKxecutors, that they ſhould take by Way of Purchaſe (Executors „ 
being a Name of Purchaſe, as (a) Saumer's Caſe 14 El. Dy.) But () Dy. 309. 
if it had been limited to the Executors:for Payment of the Debts * * * 
A. or the like, it ſeem'd- then by the Intent apparent, it ſhould be "opt 
an Intereſt in A. and in the Executors to the Uſe of A. Popham and Mo: 190. 
Fenner agreed for the Matter in Law as to the Action of Debt: But 2 Leon. 3. 
yet they conceived that the Executors of A. ſhould never take; for | 
the Eſtate. ended before the Intereſt commenced or aroſe to the Ex- 
ecutors. (But ere that; for if A. made Executors, in the Inſtant 
of his Death the Remainder took Effect in the Executors (as 7 H. 4. 
is) ſo that it could not take Effect as a Remainder, for £4 ought | 
to depend upon a former Eſtate; but by them two, if it took: Ef- pogea 85. 
fect at all, it ought to be by Virtue of the Leſſor's Grant, and that con. 
cannot be, becauſe the Executors are not Parties to the Deed ; and 
therefore, if a Man leaſes for Life, and by the ſame Deed grants 
that after his Death, 7 S. ſhall have for Twenty Years, it is of no A- 
vail to J. S. becauſe he is not a Party, as in the Books 19 E. 2. Cove- |, 
nam 25. 19 E. 3. Covenant 24. 22 A. 31.. 49 E. 3. 11 H 4. 3 = 
M. Dy. 151. Nota; the chief Par, Het 4 the Term for * 
Twenty Years is but a Poſſibility. Teluerton was of Counſel with 
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Juſtification was ill, both for the Matter and the Manner; for by the O<cupancy | 

Death of A. the Rent is determin'd, and can't come to the Executor — | 

or Adminiſtrator ; for*rwas not a Thing teſtamentary, but a Freehold ; Remaindes. 
And ſo not like where tis granted to A. and his Heirs for another's Life; Converſion, 
yet by Popbam, and agreed per Cur, if a Rent is granted to A. for the Dittreſs. 
Life of another, the Remainder to B. altho* A. dies, whereby the Rent yp 
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tion to take pea 


130 l. for 


determines in Intereſt 23. th dhe — of it, 
the Tertenant during that Time halds the Tang 


if the Rent had continued, then 
the Rent was 2 at . r * ha ls was * 
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24. the yet they are {0 qualified by the ſubſequent 
not ſound in any apparent Slander ; for it is as much as to ſay, Thou 
it; which will 


not bear an Action: 80 tis in this Caſe, the Proof of the ho od 
po 


"__ Mich. 44 2 a5 BI. B 
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foraſmuch as 


diſcharged of ir, "7 


is ſufficient ro ſu we the 1 Alb it I to the Court, 
the Taking of a lawful Diſtreſs for . 


 Brecheley wah Arkins. 
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\ -Ctiofi on che Cafe, hae au este ass þ 
tiff theſe Words; Min art an old 


proves by 4 Stake that parts the Land If S. and J. D. and (b 
NT, RE opham) the Action doth not lie; for a gh the 
Knave) are of themſelves ſuficiene to — the Ac- 


ords, which do 


art a perjured Knave, but none in the "World tan prove 


inſenſible, and im 


being referr'd to (a Stake) which is a Thing 


to produce any Proof, qualifies the ptecedent Words. 'Ferner and 


Telvertont contra; and that the former Words are ſufficient to main- 
tain the Action; and the ſubſequent Words are as void and idle 


prove by J. S. 
7 S. is dead; 7 lies ee Wen . 


Goring vl e 


Goring was indebted to Smith in 2051. upon $i 87 ape aa 
Smith made J. Goring his Executor and died; 7. Boring the 


Executor agreed, and was contented to take of H. aring = the 


265. 1500. and alſo agreed to take the 150 J. by 20J. per Aimum, in 


Conſideration whiereof H. Goring undertook, and-promiſed to pay the 
the ſaid 150. by 20 J. per Annum, and for Nonperform- 


faid F. Goring 
ance of the Promiſe brought Aſſumpfit againſt H. Goring z 
and upon. Non Afſſamp pleaded, *twas found againſt H. Goring. And 


Hide moved in Arreſt of Judgment, that the Conſideration to 
take 1564. for 205 J. is not ſufficient, becauſe for any Thing that ap- 


ts, H. Goring remains ſtill charged with the 205/. and ſubject to the 
Plaintiff's Action for the 2657. and therefore he ought to have: ſhewn 


that he had diſcharg d the Defendant of the 20g /. But nom allocat; for 


the 265k being due to the are oh as Nr of _ the * 
a 5 | * 


e 
e; thut is to be 


per yen pr bes no Proof in a Stake; as if he had ſaid, Thon | 


Jured, though I gannot prove it; or thou art perjured, and that 1 
ere there's no ſuch J. & in rerum Natura, or 
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. for it ought to be in the Detivetz. but now; by this Agreement ts 


take 1504. of the Defendant, and the Defendant's Prothiſe to pay it; 


tis made the Plaintiff's proper Debt, and the Action for it maintain- 

able in his own Name, 45 va being named Executor, and altho' - 

(by Telverton Juſtice) 1501. is not any Satisfaction of 2031, becauſe = 

they are þoth of one Nature, and its otherwiſe of Things - collaeral 

+ to the Debt, as an Horſe, a Cup, e yet in Reſpeck that the N. 
ture of the Action is changed, r the, Nature of the Debt tos © 
be changed; and therefore a good Conſideration: For if the Execus 
tor is indebted to J. S. in 1004, and F. & caines to demand the Mo- 


| 2 this Caſe, as the Debt now is, the Executor is, chargeable 
- only 


in Reſpect of the Aſſets, and not otherwiſe; but if he 8 2 8 
to pay it at a Day to come, tis now made his awn Hebt, ahd to be 


- 


_ ſatisfied by his own Godds.. And (per Quriam) the Conſideration 
alledged is ſufficient for another Reaſon; for altbough the Plaintiff 
has not ſhewn that he has diſcharged the Defendant of the 205% l. yet 
if the Defendant ſhould be afterwards charged with it, he might + 
| have Afſumpſit againſt the Plaintiff; for the Plaintiff a ing to take 0 
14% fi 5056 1 8 N Ga js Part; ad e eee 


another; 
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us Plaintiff Mewed, that whereas ont J. &. was poſſeſſed of à Cip. M. gob. 


Meſſuage by Virtue of a Decree in Chancery; in Conſideration Afumpfic. 


the Plaintiff or e . to permit the Defendant to have 4 "ag * 
the Poſſeſſion and Profit of the faid Meſſuage, the Defendant promiſed Conſidera- 
to give the Plaintiff 20 J. & ipſe procurare potutſſet E procuraret the tion. | 
faid J. S. to permit the Defendant, ut ſupra. The Plaintiff Jayeth in 
facto, that he did procure the ſaid 7. & ut ſupra, and that the Defen- 
dant did enjoy the Meſſuage, &c. The D ant pleaded Non A 5 
ſumpſit, and it was found for the Plaintiff, and it was alledged in ; 
Arreſt of Judgment that there was no Place put where the Procure« 
ment was, and that was a Matter ifſuable per /e+ But non alocatur; 
| becauſe the Iſſue is taken upon the Aſſumpſit, which is another Mat» Hob. 106. 
ter; bur if the Iſſue had been upon the Procurement, then it wquld © F 
be otherwiſe ;- and Judgment was given for the Plaintiff: Another 
Exception was taken, becauſe it appear d that the Conſideration was 
only upon a conarotur procurare, which is no effectual Conſideration ; 
for an Endeavour to do ſuch an Act, without doing it in Fact, is no 
Benefit to the Defendant; ſed non allocatur; for (by Popham) his 
Labour and Pains may deſerve the Money due upon tlie Aſumpſit; 
and alſo in this Caſe it appears that a Procurement in Fact is an- 


nenxed and knit to the Conſideration, ſo may and ought both the 5 


Sentences, viz. of the Endeavour to procure, and of the Procure- 
ment in Fact, to be joined together. Teſvertonm was of Counſel with 


the Defendant. 
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| DIY iy Hinde . verſws Deatie- Wh eh. 7's RE. 
2 „ NM Acbin enter d into a Recogniſance of 2000 J. to Hindes and af⸗ 
* ter wards enter d into a Statute of 10007. to Deane, Deane ex- 

234. tended his Statute upon the Manor of D. which was Machins, he 
2 And. 170. having alſo ſeveral other Lands; aſterwards Hinge'fued Execution 
Error. of the Recognizance; and had the Mojety of the Manor of D. firſt 


Stat. Stap. 


KRecogn. 
Aud Que- 


rela. 


. Execution. 


Fitz. Execu- 
tion, 17, 250. 


Fitz. Juriſd. 


14. 


(a) The O. 
riginal is 
call 


Comb, 468, | 
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deliver'd to Deane in Execution, but omitted ſeveral other Lands 


out of his Extent, which were Machir's at the Time of the Recog- 


nizance: Wherefore Deane brought Audita Querela againſt Hinde int 
the Common Pleas, and had Judgment, and upon Error brought by 


Hinde in the King's Bench, it was affirmed; for Deane being in by 


dement, and upon Title by the Extent on the Statute, | ought to 


Bae s Land liable to the Extent upon the Retognizance but pro 
rata; and therefore Hinde ought to have included all the other 
Lands of Machin in his Extent, as well as the Land of Dease: But 


if Deane had not had his Land by Title, but by Diſſeiſin, or by o- 


5 


. : | ; | 
7 . | « 
0 Eo 
ak 7? , TELL MEE IT , IS. 5 . 
e. — = BEA | 
— * = 6 * . 
\ « bs | * 
k . — 5 * 
1 N 1 2 
4. * : — * 1 5 3 
ws - = | 4 2 | | 
a N 1 12 1 8 V 
> = : 5 % 
* Le - * 1 
5 * * 1 4 
l N FF ' 
* e * . 7 * 2 A e { 4 
4 „% ths : * dts ” 
, 42 | 


FAY 


= 


* 


ther tortious Means, then he ought not to be relieved upon Audita 


Querela. Vide 13 H. J. 19 E. 2. Execution. 2 R. 3. . Nota in this 


Caſe by Telverton Juſtice ſtrenuonſly, Hinde ought to have ſued 
Seire ee againſt Deaue before he remov'd his Poſſeſſion, be- 


AE Appeal by Criſpe againſt Viroll, late of Sandwich in the 
County of Kent, for the Murder of the Plaintiff*s Brother 
committed in Saridwich by the Defendant, who gave the Plaintiff's 
Brother a mortal Wound there, of which he inſtantly died: And 
this Appeal is brought by Original in B. R. to the Sheriff of Kent, 
who upon Cepi Corpus brings in the Defendant, who pleads that Sand- 
wich, within which' the Murder is ſuppoſed, is Parcel of the Cinque- 
Ports, «bi breve Dominæ Reginæ non currit, qui quidem Portus de Sand- 
wich non eft in Com” Cantiæ, and demands Judgment of the Writ, and 
pleads over to the Felony; and adjudged an il] Plea; for altho' the 
Cinque Ports have ſeveral - great Liberties, yet the Reaſon of the 
Grant of thoſe Liberties, was for the Eaſe and Benefit of the Inha- 
bitants, and not for their Prejudice; and therefore in 30 E. 3.— by 
Belknap, if a Stranger comes into the Cinque Ports, and commits a 


* 


tranſitory Treſpaſs, and afterwards goes out of their Juriſdiction, he 
to whom the Treſpaſs is done may have an Action at the Common 
Law; for it is more for his Benefit to have the Suit at the Common Law, 


than within the Cinque Ports; for they have no Power to (a) ſummon 
any Man that is out of their Juriſdiction, viz. in the County of Kent, 
or elſew here, into the Limits of their ſuriſdiction. Another Reaſon here 
* 9 1 : | | | x 5 | Ho 
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cauſe he was in by Title; but Quzre that, for the Books are con- 
trary. A ert r a x ? r 
Clipe wirſ Viel... 
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Fe EN 2 5 the Defendant ede ; commtted che Rlorder in the 
Cinque Ports, and flying out of the Cinque Ports, if the ts 
here ſhould be good, it would be in Failure of Tuſtice, for they o 
the Cinque Ports cannot try him, becauſe he is not there: But by 
 Papham, if the Defendant had ſhewn'thar at the Time of the Mur- 
dier ſuppoſed, and ever ſince he had been, and was an Inbabitant, 
and lived within the Cinque Ports, whereby he had by his Plea © 
Feen Juriſdiction to the Court there, and they as Judges might 
ve ſcen that the Defendant, if he was guilty, might have treceiv'd 
a ſatisfactory Judgment, vi. Death for Death, then the Plea had 
been good: But the Defendang has not ſhewn any ſuch” Thing, 
Whereby it appears that that Court has ſuch Juriſdiction. A third 
chi Ce was added by Candy, Frnner and Telverton Juſtices, becauſe 


—ͤ—ê 


a ©” 
, k - 
4 1 * * 94 
8 4 18 Ka 2 
© \ \ a 


is Court of King's Bench is the higheſt Court of Juſtice, and of King Bec 


eateſt' Sooeraignty ; and although the Kings have heretofore granted 
Conuſance of Appeals to the Barons of the Cinque Ports, yet that 
does not give away the Queen's Intereſt concerning her ſelf; and in 
this Appeal the Queen has an Intereſt by a Means, for if the Plain- 
tiff is nonſuited after Declaration, or-releafes (as 29 H 6. Corone— 
is) yet the Defendant ſhall be arraigned. at the Suit of the Queen: 


_ Alfo per totam Curiam the Defendant's Plea is double and repugnant ; Double Plea; 


one is that Sandwich is Parcel of the Cinque Ports nbi breve Domine 
Regine non currit, which is a Matter in Law put in 1 of 
the Court; the other that it is not in Com Cantiæ, which is a Matter 
in Fact triable by the Country: Alſo by the Appeal brought, Sand- 
wich is expreſly ſuppoſed to be within the County of Kent, ' which 
by the firſt Plea is not denied, viz: by Saying that it is Parcel of the 
Cinque Ports, Ec, yet by the other Part it is utterly denied to 0 
within the County; fo repugnant; and alſo revera all the Cinqu 
Ports are Parcel o che County, although they are by their Chester 
exempted from 1 9 . draws in Plea, within the County. generally: 


And in the Caſe of Watts and Braynes upon a Murder — 2 Cro. El. 


by Braynes within' the Cinque Ports, Watts enter'd his Appeal againſt 9, 778. 
him by Bill being in Cuftodia Mareſcalli, and adjudg'd 200d, bein 
99 570 the Canes rarey of ile” e ad eee was: -Þ 


$17 7 + 7 


22. 212 
| 4 
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over the-Weſt End of the Bridge of V. and fhiews for Title the hy 28 H. 6. 


: Letters Patent of H. 6. An. 20 to the College of All-Souts in Oxford for Cro- . 
them their Tenants and Farmers to be quit of Toll, and conveys'to 257. 


himſelf as Farmer to the College, yet had the Defendant ſuch a Time 8 


ry raken Ld * him * the * * the Patent; Sec. The Defendant 
0 


b 


I. 


, Plow, Com. 


and now by the Replication the Title 


Second are Matters of Title, and in eſſe be 


the Letters Patent, as (by Popham) in the Caſe of 
if a, Man intitles himſelf to Land by the Feoffment of F. & and the 


parture; for both the Uſe in the firſt Caſt 
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fendant demprs : And the only. Queſtion 8 this RNeglica- 
py rn . 


tion is a Departure from the Mattet contai eclaration.; 


- 


and adjudged that it is not; for: there. is nd nen Matter contained. 
in the Replication otherwiſe than was in the Declaration; for the 


- 


Plaintiff's Title {till reſts upon the Letters Patent, and he relies on 
them, and a Departure is always Where 


| the Matter touching the 
Point in Action is different in the Replication from. what, it Was in 
the Declaration: As in Debt for Rent on a Leaſe for Years, ot in 
an Ayowry for a Rent-Charge granted by g if after a Bar pleaded, 
the Plaintiff will reply and enforce his Action or his Avowry. by a 


Gay que aſe, it is a Beparture, becauſe at firſt h) the Declaration 
Law; 


it is intended a Leaſe and a Rent by, Courſe of the Common, 


f 


gon | s to be On by an Au- 
thority given by the Statute of 1 R. 3. The fame Law, if a Man 
intitles Fimſelf by the Feoffment. of one A. and the other ſhews that 


A. was an Infant at the Time of the Feoffment, if the Plaintiff will 


now induce. a. Cuſtom to make the Feaffment good, it is a De- 


| before, and at the Time of 

the Plea pleaded, quad vide 4 H. - 37 H. 6. But in this Caſe 

the Title ſhe wn in the Declaration and Replication are all one, vis. 
f: of Selenger, 3 H. . 


5 and the Cuſtom in the 
10 


Defendant pleads. that before the Feoffment J. F. Vas attainted; 


now if the Plaintiff ſhews an Act of Parliament before the Feoff- 12 4 


ment, whereby. the Attainder of J. . is made void, it is no De. 
parture; for the Matter of Title 1s not changed, hut remains all as 
it was at firſt, vis. by the Feoffment. But Gauch Juſtice contra; 
and he took a Difference between Actions in which the Plaintiffs 


are bound to a preciſe Form, and where not; as in Formedon, if 


the Demandant entitles bimſelf by a Gift, and the Tenant, pleads 


no Gift, the Demandant may enforce the Count, and maintain it 


by a Recovery in Value, and fo a Gift, as 3 H. 7:5: is, and that is 


no Departure, . becauſe the Plaintiff in Formedon is bound to a pre- 


ciſe Manner and Form of Count: But in an Action on the Caſe, as 


here, it is otherwiſe; for as his Caſe is, ſo ought the Plaintiff to de- 


18 ? 
i Ley. 81, 
n 11 
- 
Form. 
& 
\ | 
— 
9 
Letters Pa- 
cent, 
y 12 
* jou 


| _ clare: And therefore (by him) the Plaintiff in this Caſe ought to have 
z- declar'd on the Letters Patent, and to have ſhewn the Statute: of Re- 
_ ſumption, and the Statute of 4 H 7, of Revivor, and all this in his 


Declaration: For now he enforces the Matter of his Declaration by a 
PAS ron ts W PN Sonu N Sͤtatute 


: 
. 


pF 


OED CF 
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3 "Mich. 44 & 1 E142 B KR 
Statute, which * 3 . a new Thing, r — u er 

And in this Caſe alſo it was —_ Curiam, although the 

of H. 6. to be diſchargd of Toll, tam um pro ſei pſo, and > & Co. 23. % 
for him, his Heirs and Succefſbrs, —4 it is good againſt the Succeſſor, 
as Well as in Caſe of the Grant of the 1 which in 4 -5H 


eee 


mas Wray's Caſe in the Commentaries——is nn to be good. Neu. 7 we = 
verion was ä with the Plaintiff. Ni #7; 309% 6 7 "7 His I: if Ys, ht Aw pe 6 
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Forcible Entry into an Hpuſe, ant Certain Land of one Au. n 6 3 
new; aid expilling and diſfcifing of rener: But in the Con- nana 
chuſton of the Indictment it was Si Domns'praditta nom fair in 
fone Domins Regine net Pro Domma Regina, then the Jury found,; 
Billa vera. Et por totam Uuſium, this is nd Indictment at All; . | 
js as a Condition precedent'ts the Verdict nd 45 if they had pad, | 
upon ſuch Matter of Indictment, chat if 7. & was ät Pauls ſun 2 
Day, then Billa beru; or (as B ſaid) 45 if they had found; if 
the Freehold is in. Andretes, then * wy D e Wes Came 
Thing as if they ind Fold) —— 5 | d 


474 
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Corte vf Paſtor. 


Pa: Afow vrough bt E Treibd * gainſt Cy, and bebe vs", hd Co Kl 604. 
heriff was N 150 the Feuer farias ilſued to the Coto- — _l 
ners, &c. at the M5 N for Want of Jutors, a Tales was pra ay'd _ 
for che Plaintiff, and as it a — 2. by the Poſten a the Tales Tae. 
were return'd by the Sheriff, and that Per nat Fuftir as the u- Statute of 
ſual Form is; ati Judgment was given in the King's Bench for the Jeet 

| Phintiff, the Verdict being for him. But upon Error brought, it a 
Was reverſt in the Fxchbyuer upon the aforefaid Matter _ for ce eels. 

Error; for when the Proceſs is once awarded to the Cofoners, 
man ſerve all the other mean Proceſs, and they ought to have 7-6 . . 
tutn'd the Tales, and nor the Sheriff: And It'is whe aided by the Sta- 
ture of Jeofails; for it is the Award of the Court to command che 
Sheriff to return the "Tales The ſame Law ir the Sheriff of ee 
County of York returns the Panel upon a Trlal in JJ els Br  - 
ror, and not aided by the Starure of Jeofails; yet it is but a Mf | 
veying of Procefs. And in 36 Bz. the ſame Caſe was between 1 $3» 
Mie and Morgan; for the Venire acias was awarded to the Coro. - Ma. 256. | 
2 and the ury was impanelfd the Sheriff, and this Matter af- Ct6. Ei. * | 

d for Error, and reverſt.” ee was er Codnſet "with "the . e 
ainriff in Error. L 9 28 SE 0 0D 
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N'a Motion made to the Court, it was agreed By all the fur 

Juſtices, that if a Copyholder ſurrenders to a Stranger, and the 

Steward will not admit him, and the Stranger enters and octupies 
the Land; if the Lord makes a Leaſe to à Stranger to try the Title, 


What Thing he to whom the Surrender is made (altho* he is not admitted) may _ 


2 Copyheld- well plead Not guilty: And it ſhall be feurid for him againſt the 


Lord. Qyere Rationem ; for if it is in Reſpect of the Poſſeſſion, the 


without Ad. Lord's Title-ſeems to be elder, for the Lord's Title is good and law 


mittance. 
— Cro. 

I. 349. 
Poph. 12 7. 


Fel. 145. 


ful to the Freehold, and by Reaſon of the Freehold to the Profits 

of the Freehold, unleſs the Stranger can make Title to the Profits, 
which ſeems hard in this Caſe without Admittance, Iuære, if the 

| Reaſon is not becauſe the Lord is Particeps Criminis,. quia it ſhall be 

intended he would not ſuffer the Steward to admit the Stranger, bo 


is Defendant. Nora alſo in chis Caſe, the Surrender was but of the 


Copyhold to him & tribus Alignatit ſiis; ſo that by his Death the 
Eſtate in the Copy hold was determinid; and he to whom the Sur- 
render was intended had nothing in Intereſt, nor otherwiſe by Courſe 


of Law before Admittance. Teſverton was of Counſel with the De- 


Aﬀompſir, 
Oxford, 


„ 0 
. 
— 


5 
4 y 


PHE Plaintiff in his Declaration ſhewed the Cuſtom in the Uni- 
I verſity of Oxford to have from; Time whereof, Sc. a Court which 


— 07 oY 


and Suits of Freehold) and further declar d, by Cuſtom: there, if 
any Scholar or privileg d Perſon ſued any Extrancum, that this E&- 
traneus ought to put in Bail, which Bail ought to pay the Con- 
dempnation, 5, Ec. he further ſhewed that the Defendant was ſued 
there in the Court of Oxford in Placito tranſer* ſuper Caſum nuncupata 


* The Words in * Curia illa \[Cauſa, Injarie | and that this Plaintiff was Bail there 
[Curia Me] for him, and that the Defendant undertook and promiſed to ſaye 


are omitted the Plaintiff harmleſs from the Bail; and further declar'd that the 


in both Edi 
of the Ori. ſaid Suit in tantum per ſequebatur, that the Defendant there was con- 


877. 


tion that 


demned, and the Plaintiff obliged to pay the Condempnation, and 
ſo upon Breach of the Promiſe, becauſe he is not ſaved harmleſs, he 

brings this Action: And by Popham and Teluerton the Action well 
lies; for he need not recite in his Declaration all the Proceedings of 


* 


Fe 2 Jag. 11: the Suit in the Court of Oxford; but ir is ſufficient to ſay, ſuch Plaine 


was enter'd and proſecuted till, &c. for that is but a Conveyance to 


| the Action, and merely, collateral to the Point in Queſtion which 

is the Promiſe: ide ſuch Matter as to the Recital of the Record 

34 H. 6. 4. b. But by Popham, if it had appeard by the Declara- 
the Suit and Plaint in Oxford had been enter'd only in Cauſa 


mauriæ, 
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nn itt ad ” ha n n FER a * 


n 


wh 1 


the Judges cannot take Conuſance without ſhe wing of it, then, it =. 
not been good: But it is explain'd' by the Declaration to be in Treſ- 


paſs upon the Caſe nuncupata in Quia illa [ Canſa Injurie.) So it is 


ſuch Action whereof the Common Law takes Notice, and then it is 
{ſufficient to ſhew that a Plaint was enter d, & in tanto proſecut till 


the Defendant was condemn'd: Fenner contra, and that the Plaintiff 


ought not only to ſhew that a Plaint was enter'd, but alſo that the 
Plaintiff there declar d upon ir, Oc. quod Popham utterly negavit : Sed 

*becanſe Gaudy was abſent, and the e er, (Ne en pendeat) 
it was put fs Arbitrium Magiftri acucat 


| Allope werſu Swell. dns 


* 


\H E Plaintiff: geclar'd that in Confideration he * mirey the TY 


' Defendant's Niece, the Defendant undertook and promiſed to 
give the Plaintiff as much in Marriage with his ſaid Ni iece, as before 
| Agreaſſet dare in Maritagio with the ſaid Niece to one Farvis Ayer, 
and alledg'd in facto that the Defendant had agreed to #ogw 
- Ayer NH i ipſe maritare vellet the ſaid Niece; and alledg'd in 


facio that the Plaintiff, rely ing upon this Promiſe, had married the 

ſaid Niece, yet, G. to his Damage 10007: and upon Non Aſſumpſit 
pleaded, it was found for the Plaintiff to the Damage of 1000 J. 

And it was moved in Arreſt of Jodgment, that the Declaration was What ſhall 
not good, but incertain; becauſe it was not alledg'd with whom the be « good 
Defendant agreed to give 1000 J. th Jarvis Ayer, if he had married Conſidera- 


the ſaid Niece. And (per Fenner an Telverton) it is a good Excep- 
tion; becauſe for: any Thing that appears in the Declaration, it is 
but the Defendant's- Report to give yer 1000/7. Si, Ec.” and no 


between two Perſons at leaſt, _ there is no Perſon named with 
whom the Defendant agreed to give Jarvis 10007. Si, Sc. and that 


5 is material, and a Point traverſable: But Gude and Popham clearly - 


to the contrary; for the Agreement is but a Thing collateral, and 


tion. 


e Which is a Suit GOIN according to ey Civil hs beer © Civil Lan, 


only an Inducement to the Promiſe, which is the principal Cauſe of count. 


the Action; and Inducements need not be alledged -ſo certain in a Inducement. 
Declaration as. thoſe Things ought to be which are the Founda- 


tion of the Action: And therefore it is ſufficient to alledge In- 


ducements generally, without Certainty of Name, Place, or per- 
ſon; for in this Caſe in Queſtion, if the Defendant would plead 
4 that he did not agree to give Jarvis Ayer 1 ooo. in Marriage, Sc. 


then might the Plaintiff ſoon enough for Time by Way of Re- 


plication make the Agreement certain in the Perſon with whom Replication. 


it was made, and in ſuch other Circumſtances, but the Declara- 
tion is good without ſuch: Cerrainty ar the firſt. As if F. $. in 


Conſideration of 200 2 to oy: _ "This: TOR of 7 D. in 


3 


1 


83 


F'; 


Agreement; for that ought to be perfect, and that Perfection reſts Agreement. | 


che $23 ky 
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bi n 9 of a opal & Bat valle Sun e 


nente. | 
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Where a 
Thing im- 
plied ſhall 
not make a 


Count good, 


N ich. 44 & 45 21 12. TY 


thae Cute ft l. ſutkeient for 7. K b declare cher he esd t6. | 
. whe Debts of 7 D. in Conſideration whereof the Defendant promiſed . 


to give him 1000 J. and it is good, without alledg 
ſon the Agreement was, or what Debts iu certain he hatl paid; yet 
the Payment of the Debts is a Matter traverſable; for if the De en 
dant alledges any Debt in Special not paid, the Plaintiff may Te 

Way of es make it certain. "OTE bar Count wit 3 


the lunar Eon ee 
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Sogn and Bavnahdi brought Aſeampſt verſus Saur, „ and os | 

clar*d that it was agreed between the Plaintiffs and one Zanches, 
that Zanches ſhould demiſe to one Yelſh a Meſſuage in the Dukes 
Place for the Terin of ſeven Years, and that it was allo agreed that 
u eie 3 the ſaid Term ſhould repair the Houſe vith Tile and 
Glaſs only; and it was agreed that theſe and other Covenants ſhould 
be put into an Indenture between the ſaid Helfp and Zancbes, and 
that the Plaintiffs ſhould be bound in 1001. for the Performance of 
the Covenants on the Part of Melſd; and thiey further ſhewed that 
an Indentufe was drawn, and becauſe there were more Covenants 
ut into the Indenture to be performed on the Part of the ſaid Melſb, 
han were at firſt agreed, viz. that N elſo ſhould, be bound to all 
Manner of Repairs, Welſb refuſed to ſeal the Indenture, and the 
Plaintiffs refuſed to ſeal the Bond of 3 001. for Performance, e they 
further ſhewed that in the ſaid Houſe there was a great Wall, Parcel 
of it, ruinous and likely to fall within the ſaid Term; and that Skurrro 
the Defendant in Conſidleration Neiſb would: ſealithe Indenture, and 
the Plaintiffs the Bond of 1001. undertook and promiſed the Plain- 

riffs that he would maintain the ſaid Wall Dirante predifio Termino 
7 Annorum : They ſhewed that in Cunſideratione inde Welſh Tealed the 
Indenture as his Deed to Zanches, and that the Plaintiffs: alſo ſealed 
the Bond of 1007. to the ſaid Zanches: And faid in Fuss that the 
Wall of the ſaid Houſe fell for Want of Repairs within the ſaid 
Term; and ſhewed in certain when, both after the Sealing and De- 


| livery of the ſaid Indenture by Nelſb, and of the ſaid Bond by the 


Plaintiffs (viz. in hiis Verbis, durante prædicto Termino''1 Annorum per 
Indentur pred dimiſſ') whereby they had forfeited their Bond, to 
their Damage 2000. and upon Nan Aſſumpſit pleaded, it was found 
for the Plaintiffs. And it was moved in Arreſt of Judgment, that 

the Declaration was inſufficient; for the Action is founded on a2 
Breach! of Promiſe in the Defendant for not repairing a Wall 
Parcel of the Houſe agreed to be demiſed*to Mel ub by " Zanches ; but 


it is not expreſly alledg'd that Zanches did demiſe the ſaid Houſe:; 


and if there is no Demiſe, then there is no Poſſibility for the De- 
fendant to repair it during the Term; for Non conftat that there is 
any Term; and a good Exception per ketan Curium; becauſe, for any 
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the Tenor of that Writ 
the Plaintiff intended to 


made in Conſideration to ſtay the 


tt of the Leſſee, and not on the Part of Zanthes the Let 
ſor ; and if the Leſſee ſeals his Part; and not 'the Leſſor, Nh & 
derat. neither in Reſpect of the Intereſt, nor in ReſpeRt 
Covenants;' for the Covenants depend 
Plaintiff's Bond upon the Covenants; and if there is no Leaſe, there 
is no Covenant, and by Conſequence no Breach of the Covenant 
whereby the Plaintiffs can in any Sort be damnified; for if the Leaſe 
had been made, and afterwards ſurrender'd, all the, Covenatits and 
the Bonds for Performance of them had been void alſo: And ad- 
capiant per Bilan. eiverton of Counſe! 


- 


any 


ve t 


ueen's Juſtice and Benefit: 
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R Plaintiff declar'd that ſuch a Day and Year he recbver'd 44 Cro: El. 9 
ainſt one Baſſet in the Common Pleas in an Action of Debt Aﬀumplic. | 
don a Bond of 507. and upon that Recovery he took forth a Special 
Cap? Utlagat* for the Body, Goods and Land of Baſſet; and ſhewed 7 
that the Defendant perceivin 
| | Writ on the Goods of the ſai 
Baſſet, deſired the Plaintiff ro ſtay the Execution of the ſaid Writ 
till ſuch a Day; and if Baſſet did not that Day pay the Plaintiff the 
Jol in Conſideration of ſuch Stay of Execution of the ſaid Weit, 
and for 2 f 4.4. to be given the Defendant by the Plaintiff. for Re- 
newal. of the ſaid Wrir of Capias, the Defendant promiſed, if Bajſer 
by the Day limited did not pay tht 56/7. that he would pay it the 
. Plaintiff: And alledg'd in fa#o the Stay of the Execution at the De- 
fendant's Requeſt,” and the Giving of the 2s. 44. for the Renewal 
of the ſaid Wrir, and that Baſſer did not pay the 567. at the Day, 
Ec. to his Damage roo Marks, and upon Non Aſſumpfit pleaded it 
was found for the Plaintiff; and it way alledg'd in Arreſt of Judg- - 
ment, that the Conſideration! is not good, but void and againſt Law; wh ſuall 
for the Capias Itiagat is the Queen's Suit; and therefore a Promiſe be a good 
een's Suit is not good: For if Conſidera- 
Goods are ſtolen from 7. 8. and a Stranger promiſes that in Con- 
 Gideration'F. &. will nor proſecute any Indictment againſt him W 
ſtole them, that he will give him fo much Money, this is a void 
Promiſe; for it is in Hindrance of the | 
But by Gaudy, Fenner and Telverton the Confideration is good; for 


* 


cap. Utla- * 


this Capias Utlagat' iſſued upon the original Suit of the Party, ſo the gat. 
Benefit which the Queen js to have is by Means of the Party, and 


he is at the Charge of Suing it forth, am bath the Carviage of the Writ; 
and if the Party is taken he ſhall be in Execution at the Suit of him Execution 
who recover'd; and if the Queen by Virtue of the Capias Utlagat” has of Goods. 
any Goods, ſhe is to ſatisfy the Party at whoſe Suit the Outlawry 


came; but Nota, Popham. ſaid, that is de Gratia and not de Jure; but 
Popham contra in the Caſe fupia ; for it is merely the Queen's Suit, 


- which the Party neither can, nor ought to delay: For the Queen's At- 
torney may take ſuch Goods, although he that recover'd. will not ſue 
for them: But Judgment was enter d for the Plaintiff. accord 
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ing to the 17, 
Opinion 
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, 1 the ae Juſtices. Andi in this Cie i was da to be Ad. 


Mo. 566, judg'd between Carnous and Lanvn, that if a Man is taken on a C. 


56 Ee Miagat after Judgment, he is in Execution ſot the Party; and 
e b. if he eſcapes, altho — was taken at the Queen's Suit, yer x44 Party 
Is has ſuch an Intereſt in the Body, that he ſhall have Eſcape. agairiſt 


Lomb. 373 * Sheriff. — * ; EO was 4 W e 2 8 
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WAY Slade eſo Marley. TINGS . g 
4 Co. 52 -b. N Aion on Fu: Caſe on an Indebitatus Affumpir lies Tell 9 
. every Debt implies a Promiſe, and i is a good Conſideration in 


fafo to found an. Action upon: But for a Debt by Simple Contract 
* Mo. 691. due by the Teſtator ® no Aſumpſit lies againſt the Executors; and 
ſed vide 9 Co. this was openly deliver'd by Popbam Chief Juſtice 9 Nov. 44 2 
ED, to be the Reſolution of all-the Juſtices of 9 TE es to ** 4 
135 F for all N G 2 
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Action on 2 s bad a Term for Year, Fen thers 8 A Difcourte TR 
—. Caſe for him and J. D. about buying that Term, J. S. ſaid and affirmed 

ait. to J. D. that Jie Term was worth-1501. to- be ſold, upon which 
7. D. gave J. S. 150 l. for the Term: And afterwards 7. D. offer'd 
and endeavour'd to ſell the Term again, and could not obtain, nor 


Caſe in Nature of a Diſceit againſt F. & and declar'd ut ſupra, and 
that 7. & aſſeruit to him, that the Term was worth ſo much, to 
which Aſſertion J. D. Fidem adbibens, did buy the Term for ſo much 
Money, but could not ſell it again for ſo much Money as was given at 
firſt in Fraud and Diſeęit of the Plaintiff to his Damages, Sc. and upon 
Not guilty pleaded, it was found for the Plaintiff, and alledged in 
What Thing Arreſt of Judgment, that the Matter precedent did not prove any 
_ "Eel Fraud; for it was but the Defendant's bare Aſſertion that the Term 
Ow worth fo much, and it was the Plaintiff's Folly to give Credit 
1 8id. 146. to ſuch Aſſertion. But if the Defendant had warranted the Term 
: dio be of ſuch Value to be ſold, and the Plaintiff had thereupon _ 
and disburſed his Money, there it is otherwiſe; for the Warrant: 
given by: the Defendant is a Matter to induce Confidence and Tru 


in the Plaintiff. Between Harvey and Young. Mich. 39 Eliz. as Towes 


of the Inner Temple ſaid at the Bar, and that wi was vor Counſel with 
the Defendant. Vos __ 3 eee e e 


* 


b . 


| Boldroe oth Porter. | 


A 110 on \ for 
Words. © 


A 


"oe Fame, Ge. the Defendant wen a Day and Year 0 
| TY e or 


oy 
* 7 
| 


*%. 
nn ds FOG 


5 | Harvey verſus Young, . a 


get for the Term r00/. whereupon he brought an Action on the 


% 


Nua Boldroe 3 ber Action n Porter, Fr whereas he; was 


f - 


36 n n 


e 47 ELIL RR * 


S 


were of the Plaintiff: Thy Father fa tun hap ani 17 4 
band (innuendo ſuch a Man by Name jam defun#) and alledg 


vn _ is... hams 


ed u 


an | 


1 
Ul 


Expro * 


revera her Father ſpoke no ſuch Words; whereby the Plaintiff had \ legation of 


loſt het 
Life, to 


found for the Plain, 


good Name, and was in Danger of loſing 
Se. And upon Not guilty pleaded it was 
Judgment, that 


her Goods and 
her Damage, 
and. alledgd” in Arreſt 0 


thoſe Words, altho* they import-in themſelves a . yet it is 


not expreſly 


alledg d in the Declaration that the Plaintiff's Husband 


the Snoop 


r 6 


was dead at the- Time of the Words ſpokes, 


And if a Man fays of 


7. S. that he has murder d 


D. and F. D. was then alive; — wat 


e dies afterwards, the 


Fords will not bear an Action. 


e Jaſtice; if the Words are, bon haſt 


Bot per 17 
poiſom d J. 8. alchougnmn 


-and ſound in 


| angmentanive, * n hs Judged OY _ Pia 


Fn & is alive, yet the Words will bear an Action; 
lander; for a Man may be poiſon'd; and yet not Kill 
ſon may break forth. pr ee.ey as in Biles, Vomiting, O. 


Exception ſupra was allow'd, and Judgment enter d Mi capiat per 

Billam. The ſame Caſe was ad judg d between Batler and Painter; Yige Cr. 
t an Action on the Caſe againſt Painter for E 
ke againſt Butler as Juſtice of Peace; and it was not ex- 
prefly alledg'd that Butler was a Juſtice of Peace at the Time of 
4. B. R. 
Medcalfe, in an Action 257 calling 
him Bankrupt, whereas he was, and had been per multos Aumos jum 
ul elapſos a Merchant; and becauſe it did not appear expreſly that 
— but tamum 


where Butler brough 
Words {po 


the Words ſpoken, and ſo. a ee according to Trin. 2 


between (Grey Plaintiff again 


he was a Merchant at the Time of the Word 


Re Barham ve Necherlall 


85 N. a 


d, for the Poi- 


And the 


Cro. Car. | 
282. 


1 E Aar declar'd 5 dete 8. ths Defendant ſuch a 4 Co. 48. a. 


Day ſpoke theſe Words: J. Barham (inuendo the Pldintiff) bath 
* my Barn (innuendo my Barn at ſuch a Place full of Corn) and 
upon Non Cuip pleaded, it was found 


that with bis own Hand; and 


Co. Entr. 25» 
Words. 


for the Plaintiff, and alledg'd in Arreſt of Judgment, that the Ac- 
tion did not bez. for theſe Words, the Paintiff -bath Þurnt my Barn, 
are no Slander ; for ſuch Burning of an Houſe. is but a Treſpaſs, and 
all one as if he had ſaid, the Plaintiff hath cn dom my Trees, an 


ſuch like; for to ſay a Man has committed 
Slander: And then hk Innuendo (my. Barn full of Corn) 
help 


ration to maintain the Action. 
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a. Treſpaſs, is no 


will not Intiveado. 


the Matter; for it is the Nature of an Ijnnuendo to. explain * 17. b. 
doubtful Words, where there is Matter ſufficient in tlie Decla- 
But if the Words before the In- 
nuendo do not ſound in Slander, no Words prod aced by the In- 
mnuendo will make the Action maintainable; for it is not the Na- Comb. 455% 
ture of an . Inunendo to beget an Action. 


Owen 57. 
Cr. El. 429. 
Mo. 396. 
Salk. 513. 


And all this was 


- Allowed 8 


Merchant, *{ 


v7 


— 


: 


"Mich. Fry 45 BLuz. A 


and 1eluerton Juſtices: (being: alone in che King's 


"added a 


© Beneli). eee en _ 125 Bilan. i) e 
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999 


Jar was. Plaintiff ann 


1 Browal. 
8a, 8 
Debt . Sta- an Order there he made one Laborer be as Party to the Bill againſt 


ture 5 El. of Brode; and afterwards a Commiſhon wet your in Chancery between 


2 2 Laborer and Brode to examine. Il itneſſes: Upon which Commiſſion 
" „ Owen the now Defendant was cxamin'd ex parte Laborer, and de- 
poſed directly for' Laborer 
Decree: was made and conceived in Chancery again 
upon this Matter Brode brought an Action of Debt a gainſt 2 
upon the Statute of 5 Eliz. as a Party grieved by the Oath and De- 

fition of Owen. And Owen the Defendant demurr di ih. Law: And 

 Gaudy and Jelverton Juſtices the Action does not 
Wark of the Statute are, where a Man is grieved and damnified by 


- 


F | a Depoſition in a Suit between Party and Party; and in this Caſe it 
appears, that Laborer was not Party to the Suit, but came in à La- 


tere, by an Order, and no Bill depending either againſt him, or brong bi by 
, bim; {© out of the Statute; for it being penal is to be taken ſtrictiy. 
Here, if upon an Aid Prier he in Reverſion joins, and he is grieved 


and prejudiced by an Oath and Depoſition, if he can maintain an 


Oak. Action upon this Statute? For clearly by the 9 Law he ** 
Attaint. * Attaint. 8 


Shelby werſus Scorford. 


4 i 1 : 


Aſfumpſit. HE Plaintiff declar'd: cling: inane he us: obe wy an 
5 Horſe, and lent it the Defendant to ride to Y and afterwards. 
to ae it back ſuch a Day, the Defendant promiſed in Conſideration 


thereof to redeliver the Horſe on the Day mention'd in 'the Decla- 
ration. The Defendant by Way of Bar confeſſed the former Mat- 


ter, bur laid the true Property of the Horſe to be in 7. & before the 


Plaintiff had any Thing in it, and that when the Defendant had rode 


to J. and was ready to have deliver'd back the Horſe to the Plain- 


tiff, the ſaid F. & V3 & Armis & contra voluntatem of the Defendant 
retook the Horſe, which Matter, &c. the Plaintiff by Way of Re- 


plication ſaid, that the Defendant ſuffer d the faid J. & by Fraud and 

Covin to deceive him, to take the Horſe, and thereupon Iſſue joined; 

— and it was found for the Defendant; and it was moved in Arreſt of 
Judgment, that notwithſtanding the verdict bad found the Iſſue with 

the Defendant, yet ea in Bar ought to . . againſt him on his own 


nner and Telverton contra; 


4 


2 by his Plea in Bar: * by 


Bude in 8 pr upon 3 Bill ; 
and Anſwer ſach Matter appear'd to the Lord Keeper, that by 


againſt Brode z wherefore an Order. and. 


lie; for the 


for 


— 


eee — — 


fr he. Mate 1 W bx ihe, Defendant does in Law = has e the 
Promiſe. by Reaſon. of the former Property of the Horſe in 7. ch and , 
thei! it is 4s an. Evidtion of the Horfe out of the Defendant's Pof: 


Adum pf 
di Re: 


by Mages in 


Law. 


ſefſion, which difcharges the Promiſe, as well as au Eviction of the x h. 12. 


Ku e anger! "tte * n 
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| Wharton 5 e. 


1 


N. 9 upon $i e Fg: 8 WERE ws Porefes bring * 
indided of of Mardgr 88 for the Death of one Halabinden, it h 
pen'd that at the firſt Da W when the 23 were to be 1 
even of the Jury appear d and were 


Leſſee for Yeays diſcharges all Rents, Bonds and Coveaangs in [OY Walen 


Cages 
* for the 
worn; but one was ee d Queen. 


by the Priſoners, and ſo for that Time the, Trial was. ſtay d. Upon Tyles. 


a Tales taken for the Queen at another Day when the gurl appear'd, 'd 
one of the Furors who had appear'd before, and was {worn the frft 

Day, was now challeng'd for a Cauſe that. was in eſſe the firſt Day, 
but then not known to the Queen, but which came ſince tothe 
Knowledge of the Queen's Counſel; Ang upop x Doubt conceived 


by the Court of King's Bench, Tefverton Juſtice went into the Com- 


| 2 Pleas to know their Opinion ; and the Opinion was, that the 


Queen could not have the Challenge now, no more than ſhe conld 


have had it the firſt Day after the jw had been fworn, although 
the ſame Cauſe continues yet, v/z. that the Juror the firſt Day, and 
ye et is within the Diſtreſs of one Mr. Cromer Maſter to #barton, who 


ood indicted ; another Matter of Doubt was, whether thoſe who 


were firſt Non ſhould be ſworn. again, or that the Panel ſhauld be 
peruſed, and the fees fworn as they tand in Order in rhe Pane]? 
And it was agreed they ſhould be ſworn as they ſtand in the Panel 
without having Reſpect to thoſe who were ſworn at firſt; and upon 


Sworn again, 


{Jury puniſh- 


— 


this Indictment all the Parties above were found Not guilty of the 


Murder. Wherefore Popham, Gaudy and Fenner fuerunt valde iratis 


and all the Jurors mn and yuh: and hound to their good 8 


nn Ge. 


e | Whorewood verſus Show, bats 


Pu Debt by Shaw Weiser of A. aga aint Moreno Admi- 
niſtrator of Field, upon a Bill of Debt made b by Field to 4. 
whereby Field acknowledg'd to have receiv'd of one Prettie Forty 
Pounds to be equally divided between A. and B. and to their Uſe: 
And upon Judgment given in the Common Pleas I bored 
. N , * ** "Io was affirmed': T he Matters 


— 


# | | ? 


Mo. 667. 
Cro. El. 729. 
Ow. 127. 
1 Browul. 82. 


moved F< 
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 Reſerva- 4 * 1 | 6th" e. 
mon thereof, and Shaw ought to have join d, B. Wk him in 


tion. 


ET the Suit, becauſe Tenants in Common ought. to 


MY 


| moved were two, 1. Beratiſb the 45 was giver ci be equally; 
divided between A. and B. Ergo they are Tenants 8 Come. 


join. in per⸗ 


Money is de- ſonal Actions. But it was over- rul d, betauſe in this Caſe they 


liver d. 
Accompt. 


I 
4 , 


are ſeveral Debts, viz. 20 J. to one, and 201. to the other; as 

in the Caſe of 104, reſerv'd upon a Leaſe, cs. 5 l. at Michael- 

mas, and 51. at Lady-day; yet it is one Rent to be divided 

in Payment. And this Cale is not to be compar'd to Caſes of 

Intereſt, as 20 Elis. where Land or a Leaſe is given to two 
_ equally to be divided; for there they are Tenatts it Com- 


3 Co. 39. b. mon: The ſecond Matter was, if Debt or Accompt lay? And | 


* 


adjudged, although no Contract is between the Parties, yet 
when Money or Goods are deliver d upon Confideration to 


x Ven. 318. the Uſe of 4. 4. may have Debt for them: So is the Opinion 


- 


F 


of Montague 28 H. 8. Dyer 20, 21. in Core and Woody's Caſe. 


And alſo a Precedent of ſuch Action of Debt in the Book of 


En trie S. 


* 
- 


Baily verſus Taylor. 


Cro. El, 899. THE Condition of the Bond was, That whereas Edward 


Debt. 


I Taylor, had bargained, Gc. to the Plaintiff a Cloſe of 
Paſture call'd Owſerby, and whereas the ſaid Edward Taylor 
hath already by Indenture of Mortgage mortgaged to Jerome 
Smith divers Lands in Gomerby, whereby the Cloſe of Paſtare 
abovenamed is either mortgaged, or ſuppoſed to be mortgaged, 
upon Condition for Payment of a certain Sum at a Day yet 
to come; if therefore the ſaid Cloſe of Paſture,. at the Day 
mentioned in the ſaid Indenture of Mortgage, be redeemed aud 
ſet free, and diſcharged from all Tithes, &c. which may grow 
by Reaſon of the ſaid Mortgage, that then, &c. The Defen- 
ant pleaded in Bar, that the Cloſe mentioned in the Con- 
dition was not mortgaged to Jerome Smith, & fic digit quod 
Clauſum præd, Oc. fuit redempt liberat & exonerat', &c. The 
Plaintiff replied that the Cloſe was mortgaged to the ſaid 7e- 
rome Smith; and thereupon Iſſue was joined, and found for 
the Plaintiff: And it was moved in Arreſt of Judgment, that 
the Replication was not good, for the Plaintift ought to have 
_ replied that it was mortgag'd to the ſaid Smith, and not re- 
deem'd; and not to have ſaid only, that it was mort- 
gaged; for although it was mortgaged, yet the Condition 
by the Mortgage alone is not broke; for it may be, Non 
_ obſtante the Mortgage, that before the Day limited it was 
redeem'd: Like the Cafe of Debt upon Bond to ſtand to 
the Award of 7. S. if the Defendant pleads Nullam fecit 
Arbitrium, the Plaintiff, by Way of Replication ought to 
ſhew the Award in Certain, and aſſign a Breach, and yet the 
11 e A Dctendant 
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— 1 1e no Auen to the ch: But oh the Wy 
Side it was fſaid,' that this Caſe in Queſtion-is not like-the Caſe "oF 


an Award ;; for there the Defendant's. Plea is ſo general that he I k 


does not offer any Ifſue, and therefore the Plaintiff by his Replica- 


tion ought to ſhew the Whole in certain, and lay 4 Breach; for 33 


otherwiſe.no Cauſe of Action appears to the Court; and there alld 

the Offer of the. Iſſue comes from the Plaintiff: But in this Caſe 
of the Mortga 

that the Cloſe waz not mortgaged, ” hich 18 a particular Polt i 3 


22 Sc. that the Cloſe was mortgaged; and then are the Parties 
a certain Iſſue, and ſo he need not alledge that it was not re- A doit 
deemed ; for no Redemption ſhall be intended; becauſe the Defen- mer rgaged 


ſhall net he 


gdant pleads it wa not mortgaged. Like, the Caſe, where an A ward 
is made, that if 5. pa ys to 7. D. ten Pounds, then 7. D. ſhall aſ- , 
ſure to J. & the Naser * D. and they are bound 0 perform this unleſs ＋ 


that J. L has not paid him the ten Pounds, it is 4 good Replies 
tion for 7. & to ſay that he has -paid him the ten Pounds, without 
_ ſaying further, that F. D. has not aſſured the Manor of 5. for Wien 

the Plaintiff has given a direct Anſwer td the ſpecial Matter al- 
ledg'd in the Bar, he need not make any farthe> Addition : The 
\ fame Law if J. S. is dound to marry the. Daughter of 7: D. on 
: 825. Day next; in Debt on this Bond if > $, Sica in- 
the Daughter of 7. D. dy'd before Raſter, it is a good Plea; and it 

is likewiſe a Re eolicaticn to fay, that the Daughter 0 alive ee 
80 Eaſter Day, without ſaying further, that he did not marry her; 
(a) becauſe a ſpecial Plea in Bar is Ad pt an{war'd with a ſpecial Q vel. 78. 
Replication in that Point which 'is alledg d; and (by Popham Chief < 8 El. 320, 
Tuftice) it is a Replication in this 108 — the Mortgage 1 . en 
zs ſuppoſed to be made between a Srranger and the Defendant, to 2 Show. 359. 
ko * Plaintiff is not privy; and therefore he ſhall never ſpeak 1 Sand. 103. 
of any Redemption, for by Preſumption he cannot have any Notice 
of Acts done between the Defendant and Ferome. Smith. a Stran- _ 
ger; and accordingly Judgment was given for the Plaintiff by © 
Popham, Ferner and dee, But & eg hr we Ee of Coun- * 65's 
157 Mak the Plaintiff, ; wid 5 5 FREE REN 1 1 | 
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RE ro ts FOR Mk 8 Abr tot tum, 
of caperent of t tape bim, and 7. & miles 
D. at whoſe Suit and Requeſt he was taken, hind af 2 5 An, 

charge him from the Arreſt, be would pa) bitn't o%s 140 requi- 

ſitus, Ge. J. P. diſcharg'd; him from-.the Arreſt, - and brougtit v7 ron of «Dit 
1p/it for the Io I and it was found for the Plaintiff And Lowe mo d an Arreſt. 

in Arreſt of I . e that the . is not good, beeanſe the Warrant. 

Arreſt was not wage! OF: Wen ol e 0; e by 
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age, the Defendant by his Plex offers an Iſſue, vis. 1 5 
Which the Plaintiff ought to anfwef; and ſo lie does when he re. 


515 Cro. El. 913. 


charge from 
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Award : In Debt brought upon this Bond againſt J. D. if he pleads age l- 
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ſonment. . lies on a tortious Arreſt: 


1 125. Dyer 62.4, and 27 H &. 6. b. The ſame Law in the Caſe of 


210. 


” — eee e ka 
one only: and then a Promiſe to pay Money to be — 
Fall Inpri- from an illegal Arreſt, is no 


Fat" rorcefſitm = 


n if the Arreſt was illegal. But per Candy and 2. 
3 E.. * Arreſt is (a) well made ; for Warrants in A chi Kind 
161. b. ate not to be compar 'd to other Cafos of Authorit! to make 


Palm. 52, 53- or take Livery ; for If a Letter of Attorney is made to three 
I wy comjunctim & diviſim, two cannot make Livery by 38 Her. 8. 


3 Bulft. 299, 4 Bond, where the ate bound & quilibet eorum, the Bond 


x Ro. Rep cannot be ſued againſt two: But a hems to make Execu- 


406. | 
Letter of 
Attorney. 


Sheriff Intent was 10 have the Party 7 75 „Whether by all : 


| Obligation. of them ipfi non refert ; 950 the Arteſt. being | law- 


M—_ fal, t e Conſideration is good. Fenner. 27 for an Au- 
thonich to reſtrain Liberty ſhall be taken ſtrictiy; end in this - 
Caſe, * Ld 44 i uo made by. two only, it cannot be de- 
termined tbe Arreſt of which of them it is; as (by him) it 

* 2 luſt. 380. was lately adjudg d in Chancery on a Commiſſion to fix, four 
or two; and it was executed by three, and awarded to bs 

Venue miſ: Void arid without Warrant. Mora; in this Caſe the'Peue was 
taken. miſtaken, viz. Weſport for We: pert, with Us pe > ep | 
[hs 1 * was ſtay d. 10 


Wilcocks Ar [ptiblace: 5 


4. 


Cro. hs 3. Beben; ; the Defendant avoid by Reaſon the Plaintiff "iS 
We” | held certain Land in D. of him, by Fealty and certain 
Vi | Rent, as'of his Manor of D. and for fuch Service arrear be 
. wd'the Taking; and Iſſue was Ay IN between the Plaintiff 
venĩre fa- ae the Defendant upon the Tenure, and the Penire facias 
ci was awarded to D. and it was: 593 againſt the Avowant; 


Venue. 


and. upon Judgment given in the Common Pleas, 
ant brought a Vrit of Error in the King's Bench, and affien'd 
for Error, that the Venire faciat ought to have 'been as well 
from the Manor of D. as from the Vill of D. for Notice upon 
the Trial (the Iſſue being upon the Tenure) ariſes as properly 
out of the Manor of D. as out of D. where the Land lies; 
and: this was allowed for Error, Note ; the Place where the 
Land lay was call'd Kingſdowne, and the Manor of which the 
Tenure 8 was call'd the Manor of Kingſdowne. And (by 
Fenner Faſtice) the Difference is, where the Tenant holds his 


for where the Avowant has but a Seigniory in Froſs, there the 
Venue ſhall be only where the Land lies; but where of a Manor 
"Ws is — and "which 1 6 has F recholders, yy. 

b 8 
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good Conſidera tion: re 


tion, or ſuch like, ought not to be conſtrued fo frialy ; for the 


the Avow: 


1 6 Land as of a Manor, and where he holds as of a Seigniory in groſs; 1 
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3 in "Ce Stafford, exif 


foraſmuch as the Paint in 


a Witneſs, which mi ght have indut 
been 


judged againſt the Plaintiff; for porka Fg Diſcourſe berween f e 
ball and the Plaintiff in the 4 — - SF 


_ themſelves, the Plaintiff might 
ſendant might there 


che Trial ll bo a will fm the BM 
the Land lies. 


where it a Ha, 
held of th 5 
come Fom both; 1 „ 1 

chat the Manor and Land lle in one Vitl and the Manor of D. Vide e 7 
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as they are laid, will” not bear an Action; 
does not import Slander; f 


was any Action depending in 
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2 Ro. Rep. fat whoſe Free hald it Was at the Time of the Entry. Kc 

$5 n. fon allooatur; for. when it is found that ſuch a Day they en- 
ai. enn 49 uc 

Erd. El. 154 ter d into a Meſſuage (exiſtenr) ſolum & liberum tenementum; 

Latch 109. Sc. this Word (ext/tens) muſt neceſſarily refer to the Time 


ef Death. tho Adverb (adtumc) it would not be good ;-for-the firſt Stroke, 


18 91. 


Execution. vivor; Semayne took Execution for the Goods of ZBeresford; 


' Where the . declar'd upon all the preceding Matter. And (by. Fenner and 


Sheriff may Yelperton) the Action does not lie ; for cream has done no- 
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; fierunt fed non allozarur, for 
Either is ſuſhcient3, and/alforit is not falſe Latin, altho" it is 


in the Indictment; 2. Exception was, 'becaule the Indictment 
adtuiic exiftens ; ſo that non con- 


. 


Hetley 13. 


Indictment for the Murder of one Savage, where the Indict- 
ment was, that J. S. ſuth a Day and Year in ipſum Savage 


4 Mod. 292. and adjudged good without ſaying (adranc) dant: Otherwiſe 
CON ONE if the Indictment had been Poets & dedit, for then without 
and the mortal Stroke, might well be at ſeveral Times; but 
where the Participle (dans) is join d to the Word percu ſit; 

there it cannot be taken but that all was at one Time. 7 
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Cro, Kl. 908, {av and one Bere ghd. were Jointetiants of an-Houſe 
FL H ; a, LO in which Houſe 8 — had ſeveral Goods 
0, 00% _ and being indebted to Semamme, and Judgment given againſt 
En . "Jos © 1 77 7 7 | ' 12 211 72 Ig 9 
S. bim for the Debt, dy d poſſeſſed of the ſaid Goods, in the 
1 ſaid Houſe : Greſham continued poſſeſſed in the Houſe by Sur- 


* ” 


A 


the Sheriff of London, taking with bim a Jury to praiſe the 
Goods of the ſaid Beresford, came to the ſaid Houle tq ſerve 
the Execution; which Greſham perceiving, before the Sheriff 

had enter'd the Houſe, ſhut the Door of the ſaid Houſe, and 

would not ſuffer the Sheriff nor the Jury to enter to view and 
praiſe the Goods; whereupon Semayne brought an Action on 
the Caſe againſt Greſbam for diſturbing the ſaid Execution, and 


2 1 


thing but what he may lawfully juſtify, s. ſhut his own 

. Doors. And altho' the Execution Tot for. the Debt of 

i Brownl.5* Greſham, yet before the Sheriffs Entry into the Houle it had 

3 lawful for him to ſhut the Door; for, unleſs it is upon 
A CARE Utlagatum, which is the Queen's Suit, for the . 

N ö Fx 7 1 e 5 4 : | OS - 
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F 1 , 
3 8 ; 0 
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_ contrary 80 the Book 18 F. 2. + Execution. 


Nich 44 & 4s 2112 B. K 
— —— | 
. Fs Sa it is not lawful for the Sheriff to enter 10 Houſe 2 Ro. Rep. 
_ unleſs it is open; as 18 Ed. 4 — is: Conceſſum by all the Juſtices, 137. 5 
And 'alſo in this Caſe uon „ 
(per Fenner) if the Sheriff roy might have-ent 


ed, yet it is not t Fim, Exe- * 
lawful to bring Jury: into the Houſe to praiſe fe Goods; for it cution 112. 
was very inconvenient to have ſo 


large a Company in an. Houfe, 
1 might be prejudicial to the Party, by the Loſs of the Goods, & 


Sc. Popham contra: becauſe by this Means Juſtices hinderd; for 
Execution is the Effect of the whale Suit; and if Execution cannot 
de made, but is prevented by this Means, then it will be in vain 
to ſue; and therefore he conceiv'd the Rook in 18 E. 2. — 2 | 
is better Law than 18 E. 4 and be was of Opinion that upon an 5 3 


Execution between Party and Party, the Sheriff might” enter and Ws = 


break the Door; to which Fenner Juice anſwer'd; thar if the She-- 


riff might by Law in ſuch Caſe break the Houſe, then alfo — 
the Aktion does not lie; for then, altho“ Greſbam ſhut the Door of 


the Houſe, it Was the Sheriffs 7 that he did not break it: : 


Dod Telverton granted afterwards. Fin. 2 Tac. 


Judgment was N 
vel gant, the Phintiff Mr. nam 9 'S un 
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egg is OW; 1 88 Biveloche'' in | Debe of 100 67 in tie Corti: ee Bln. 

mon Pleas ; and after the Judgment. he enters into a Statute to 134, 822. 
7. . and dies Inteſtate ; his Widoy/ takes Adminiſtration, and re- Co. Entr. 
moves the Record 6f tlie Debt recover d aginft her Husband into 53. b. 


the King's Bench by Error, and pending that Suit pays the Debt "2+." Yo 


upon the Statute to J, & and afterwards the firſt Judgment is af- 4 Co. "A 0 


| firmed, And in a Sire facias againſt the Adminfſtratrix to have 2, And; 737. 
| Execution, the pleaded Payment of the Statute, beyond which ſhe Stata 5 


had” nbt Aſſets. And thereypon 


the Juſtices» of the King's Bench , 


being divided, viz. Popham and Candy againſt Fenner and Fasern, Rahntalg r- 


it was refet'd to the Opinion of the- other Juſtices; and . 
greater Patt of the Juſtices joining with Fenner and Telverton, it was — > 
 adjudg'd a good Plea; and that the Payment of the Statute was no Hey 5 | 


aſtavit. 


Devaſtavit; ; for at the Time of the Execution of the Statute ſhe Audita Que - 


eduld nor plead the Jud 


gment in the Common Pleas, becauſe it was rela. 


doubrful whether jt would be affirmed. or not; then the Payment 
and Diſcharge of the Statute was na Fault in the Adminiftfatrix; 


for ſhe could not have Audita Querela, nor any other Remedy to be 


freed, from the e of che n at the TI ime * ag Exccu- : 
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3 in Tal of the King* " Gil by Decd diliberat? de . 


U Kine. cordo .E3 ibidem remanens conveys his Land to the King in 
A Grant to Fee: And adjudged good, altho* the Deed be not enrolled 1 


for the King does not take by the Enrolments but by the Deed; 


him by 128 
— d 


ed. Books that the King cannot take unleſs by Deed inrolled, that is to 
de underſtood, unleſs the Deed. made to the King is recorded; yet 
e ſufficient to make a Deed of Land to the King, and throw 


ver it of Record in Court, and to be endorſed by the Officer, Quod 
» _ wenit J S. tali die, and delivers into Court ſuch a Deed to the 
Uſe of the King g, and then that counter vails Enrolment. Tide for 
this the Books 3) H. 6. 10. and 12 H. ). 
. and in this Caſe per tot en uli contradicence: W 


po, 
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Chanudfiowe oft Profiley. | 


F 8 upon Payment of 1 by 7. 8 W Lg. 


| Cro-El 914. ſhould have ſo many Tuns of Copperas, and enjoy it without 
> Covenant. lawful Diſturbance by any Perſon; 7. & brought Covenant, and 
Gawd. aſ- ſhewed the Payment of the 101. but that he was interru pted and 
gt diſturb'd in the Enjoyment of the ſaid Copperas: And it was mov'd 
ts Jac. 6 5 by Crooke,. that the Breach is not well aſſign'd; becauſe it is not 
I Sand. 177. ſhewn by whom he was diſturb'd, nor that he was legitimo modo di- 
1 Lev. 301. ſturb'd, according to the very Words of the Covenant; for though 
1 Sid. 466. the Plaintiff i in Covenant need not ſhew in ſpecial the Title by which 
J Mod. 299 he is diſturb'd, becanſe by Preſumpt ion he cannot know it; yet in 

1 8 aſſigning the Breach he ought to oak the ee the Covenant: 


Et allocatur per Curiam. 
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Barnes ver ſus Worlich. „ 
Nov 1 7 K. lent va fie a Year. and took * Insten at hl End of fte 
Mo. 62s: Months: Po - pant and Candy Juſtices were of Opinion, that this is 
Fro. Jac. 25. (a) not Uſury ; for it is not ultra 10. for the 1007. for altho- + AN 


(a) ) Cro. Car. took Sl. Intereſt atthe End of ſix Mort, yet that is not altra the Rate, 
I . - * for 


1 Bulſt. 17. TR 2 | 8 | f 


8 * * 5 OY 
ſo that the Deed is the Principal, and the Enrolment but a Proof - 


e that the Deed is of Record; and altho' it is uſually ſaid in the | 


it into the Exchequer, or other Court of Record; or after ſuch 
Deed is made, to leave it in Court; but the Party ought to deli- 


Vaviſor in Crooks's Re- 
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ber it ewill bs as ache 80 woah lent but fir fig ar TE, 

| Like as if a Man lends 100 J for « Year; and takes the Pro- nes Fae 

fits of a Manor to the Value of 10 J. peF Ann. altho the pro- RR. 

fits are received every Day of the Year ; yet that is not Uſury. be Uſory. WP: 
But Fenner and Zelvergon Juſtices contra ; for this Caſe in 1595 80 . 
Queſtion is not to be'eompard to a Mortgage; for the Statue 
which allows the Mortgage, muſt neceſſarily allow the Profits „ 
to be taken as they naturally ariſe: But here, when 100 J. js . 99 
lent for a Lear, the Statute intends that the Profit and 1 
 » creaſe of the 180 J. ought not to be receiv'd till the End of, 

the Year; for if the 54. Interelt is received at the End of the fix 5 
Months, then he to whom the JJ ee at ths UG... © 7 
and Profit of 95 J. for the whole Near; and . e ᷑ỹf3;7“tꝛ᷑j/j I 
be taken ſtrictly againſt the Offender, and largely in Pupiſh- — 4 
ment of the Ufury; and therefore if 100/. is — fo a Year, - 
and he who lends it within two Days after takes back 10 l. it 


— 


is Uſury: Aug in this Caſe when F, takes 5 7. Intereſt at nue 
End of fix Months, now it is to be preſumed, he will lend e * 
this 5 J. and take Intereſt for it within the Year, as he well may, 13 
which is more than the Statute allows; for the utmoſt Gain of 

100 J. in Money for Intereſt ought to be by no Means but 

10 l. by the Year. And Judgment was given, by the Opinion . 

of all the Juſtices of En gland, againſt the FE Tee, 

of Counſel with the Defendant. 


Eibſon werſus Holcrafe. AP ago 


IN a phil the Suggeſtion to ſtay the Suit in the Spi- TIS, 
I ritual Court for Tithes was; that the Abbot of Vale Royal 5: Stat. 31 H. 8. 
in Cheſhire was ſeiſed of the ſaid Parſonage of V. and of the . ans 
Grange of Darnal, whereof 'Tithes ne demanded by the —— 
preſent Parſon of JF. and that the ſaid Abbot and his Prede- * 4 
ceſſors from Time whereof, &c. were ſeiſed of the ſaid Par- id. 1 
ſonage of V. and of the ſaid Grange of PY. in their Demen e 
as, Cc. in Right of their Abbey; and ratione inde ſnewed 1 — 
the Unity of Poſſeſſion in Diſcharge of the Tithes, upon tze 5 
Statute of 3 1 H. 8. To which the Defendant pleaded {op CTT 6-7-8 
Laid Abbey was founded 5 E. 1. (which is within Time of Me- om bot 
mory) and ſhewed and confeſſed the Unity of the <q" 5 
and of the Grange after the Time of the e —_— 
upon the Motion of Cooke the Athyrney General (per totam 
Curiam) the Plea in Bar is good; "and it is not neceſſary to * Hob. 311. 
traverſe: the Preſcription, for the Shewing of the Founda- 
tion of the ſaid Ws he to be after the Time of Memory, p 
is a ſufficient Conf. and Avoiding : . But if the De- vide We 77 5.00608 
fendaat againſt the Susgellion of the perpe petual Re. 7: -.. 
would ſhew that the Demeſnes before the Statute, and i g. i... e 
in the "TOI. of the Abbot, | were in the Hands of the * ä 
| | Farmers, 
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„ I i =P there he ought! to 9 the Preſeripton ; for "EY 
though the Poſſcſhon was chargeable in other Hands, yet as to he 
55 . pie which ramps in . * i a 1 10 in 3 8 
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TOES. 1 „ FI Fra William's c. FR 


Oh El. 9 We tos. e was indicted 11 the Statute 7 6 8 Hen, 6. 
— | and that Indictment being in Force, he was indicted again up- 
H. 6. on the Statute upon the ſame Day, and upon the ſame Entry. The 
Certiorari. firſt Indictment was remov'd by Certiorari into the King's Bench; 
and upon the ſecond Indictment the Juſtices of the Peace in the 
; County of Eſſex, where the Indictment was taken, awarded Reſti- 
Reflinition. tution ; and before it was executed, a Certiorari was deliver d to Sir 
e homas Mildmay, one of the Juſtices of Peace, who refuſed to open 
it before he had ſpoke with his Companions, and did /nÞt grant any 
Superſedeas, Superſedeas, whereby Reſtitution is made ; and afterwards the In- 
Re-reftitu- dictment is remov'd into the King Bench, and Re- reſtitution pray d 
„„ for William Fitz-William ; and it was granted per totam Curiam upon 
v2 1 great Deliberation; for the Certiorari coming to the Hands of one of 
the Juſtices, is in it ſelf a Prohibition to them all, (for the very 
Words are, Coram nobis volumus terminari, & non alibi) and thereby 
Contempt in the Hands of the Juſtices are tied up; and it was a Miſdemeanor 
uſtice of in Sir Thomas Mildmay, that he did not obey the Writ; for it is, 
eace. Cuilibet eorum; and he was ſeverely reprimanded by the Court., Vide 
Br. Certio- 1 R. 3. 4. Certiorari to remove an Indictment, Which Indictment 
Br. Rcor- bore Date after the Certiorari; and 6 Hep: J. 16, per Keble, if aſter 
dare 83. the Certiorari deliver d the Party does not ſue for the Removal, but 
e lets it lie, yet the Juſtices cannot proceed in Execution: But Hub. 
contra there. But Bro, in abridging the Caſe, agrees with "Keble. 
And Elia. Dyer 245. in ſuch Certiorari, altho* the Day of the Re- 
turn is paſt, yet it is a Superſedeas by Reaſon of the Words (Coram . 
nobis & non alibi). Vide 34 Af: 8. Tejuerton of Counſel with * 
liam RP William. — 82 
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. VW Shire ver ſas King; an Arorney. 
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Cro, El. 914. Man ſpoke of an Abe theſe Words, 7 hou art a * Fel- 
Error. low, ' thy Credit is fallen, thou dealeſt on both Sides, and doft de- 
12 N ceive many that truſt thee. And affirm'd upon Error, that the Words 
give Cauſe. of Action; for altho' an Attorney may deal vn both Sides 
as an Arbitrator, yet all th Words being coupled together, ought to 
have Reference to his Calling, and cannot be taken but in malam 


pbauSartem. Telverton of CORR with the Plaintiff. 
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FF "= his W ett Ae 8 and 5 fn e toes 
u ment again 18 t re on dy 9 oh * _ 
teſtate whereupon Aue took Aan iſtration, of a e Sol of Privo wh 
nher, and brought a, Sire faciat againſt e the 80 75 udg⸗ Adminiftrs- l 
ment. And by: Fopbam, Hynner and, Nelpertas it 'C 4% ot. lie 3 far tor | 
t 


the one Adminiſtrator is not privy. to the other; Scire 1 1 


dias: being grounded upon a Record, he, who e Mod. 6 
upon this Record, ought, tb make himſelf privy, to ales fo ho was, err. 
before Party to the Record, which canfior. be in this Caſe ; for each 208, 227. 
Adminiſtrator; claims by Commiſſion, and quaſi by, a, collateral; Au- March g. 


2. 


thority one to the other, and. Hug the. Opinion, of, Fitz-He 
bert 26 Hen 8. J. is not Law. And Beulomes Ser e eites. a Cale r 

28 Hen 8. adjudg d contrary to the Opinion of Fitz-Herbert. 5 I 1 And. 23. 
(by Popham) if an Exerutor brings Treſpaſs for Goods taken ou 

his ow. Peſſeſſion, which were the Teſtator's, and recovers "Wo 


makes his Executor, and dies, altho the Record is general; ſq that 

nam conſtat whether the Goofls, for which the Treſpaſs. was brought, Treſals | 

were the Teſtator s or mot; yet if the Executor ſues Huecution; h Aer. MN 
ſhall have them to the U of the firſt Teſtator; for ſo were they 
adjudg'd. in his Teſtator to be Aﬀets, viz. the Damages for ©, RT 


king of the Goods: But if an Adminiſtrator brings ſuch general 

Action for Goods which repera.: were the Inteſtate s, and reco vers 
and dies, his Adminiſtrator ſhall have Execution of the Judgment, 5 8 | 1 
qui non conſtat by the Record to whom the Goods belong d: Burt 4 
when he recovers, then the Adminiſtrator of the firſt Inteſtate ſhall 1 
compel him in a Court of Equity to pay him as much Money to the Chancery. 7 
Uſe of the firſt ä as he had recover d before. uod nota. 
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01 H E i of ; a Find was taken by Roger Ages Eſa; o one Cro. Jae 11. 
of the Juſtices of the Common Pleas, who was afterwards made Cro. El. 677. 
a Knight and Chief Baron of the Exchequer ; afterwards the Party Error ona 


ſued forth the Fine, as is uſual, and rook a Dedimus poteftatem (which 3 


muſt of Neceſſity i in Date over-reach” the Cogniſance) to Sir Roger Error af. 
 Manwood, Knt, who return'd it, reſpons infranomi na Reg Manu uod; ſign d con- 

and afterwards the Fine is made perfect, and receiv'd by the Juſtices trary to the 

of the Common Pleas. And now ir is alledg'd for Error in Fact, * 
that Roger Manwood, who took the Cogniſance of the Fine, was not a 
Knight accordin hou the Authority given him by the Dedimus, &c. And | be 


«hg that it ould not be aſhgn'd for Error; por: it is contrary to the, 8 Ty 1 2" © 
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Rüpel. 
Trial. 
Heralds. 
Miſchief. 
Averment. 
D pere, F r rae: na 
Authority t& Defingys Potefutem,' altho' chey were paſt 1% eats ag. And (by 
oats One  ..; Poppany): there gni 0, vis. by 


* SHOT 49 -* 


Return of all 
the Sheriff, contrary to that which he returns, yet he may Tay, that he who has 
Stat. E. a. indorſed his Name on the back Side of the Writ, Sc. was not She- 


Officer, is not taken away by the Statute, but remains as a Thing at 
the Common Law. e ä 1 5 


Lewis verſus Acton. ' =» 


AQion for Hou are a perjured Knave, and that will be proved by ga Stake 

Words. that ſtandeth between the Gronnd of J. S. and J. D. and adjudged 

not maintainable ; for altho* the firſt Words by themſelves will bear 

| an Action, yet they are qualified by the. ſubſequent Words; and 

4 Co. 18, 19. this Word [and] is as . as this Word [ for]; and fo it appears, 
| Mo. 666. that this Perjury wherewith the Plaintiff is charged, is refer'd to the 
_Velv-10. Proof of a Thing inſenſible, viz. a Stake: As if the Defendant had 

| ſaid, Thou art a Thief, and that will he proved by the Apples thou 
ftoleſt off my Trees ; this is no Slander, for the ſubſequent Words ex- 
545 the former Intent; and fealing Apples from the Tree is not 


elony. 


Felony. 
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2 HE Plaintiff doclar'd, that whereas ſeveral Suits, &c. Afumplt. 
were between the Plaintiff and Defendant, they ſub- er 
| mitted them to the Award of J. S. and promiſed each other 
_ to perform it; and/ſhewed further, that in Bafter Term, fach -.. 
4 Year, in & ſaper 10 Mai J. 8. awarded that the"Defen- 
dant ſhould Peru ſurceale fuch a Suit, and alſo releaſe 
to the Plainti All Demands ; and alledg'd i facto that after 014 
the ſaid 2p Mais in the ſame Fafter Teri, the Defendant dꝗe 
pat. ſarceale the Suit, but proſecuted it, and had Judgment; 
and alſe that ha did not releaſe, Ce. And upon Nor damper 
pleaded at was found for the Plamtifl. And Tarfeld Serieant 1 
mov d in Arreſt of Judgment, that the Declaration was nat * 
good; for it appears by the Plaintiff's own Shewing; that the 
Fendarit” had Judgment in Euſter Term. and every Jadg 
ment has Relation to the firſt Day of the Term; then the 20 Relation; 
Maii being in the Middle of Eaſter Term, and the Award 
being that the Defendant after that ſhould. ſurceaſe his Suit; 
S. has awarded -a Thing which could* not be performed; 
or the Suit was ceaſed before by the Judgment, which relates 
ad Initium Termini, and ſo could not be — by the He- 
fendant ; then this Matter before being aſſign'd for one Brea, 
upon which to have greater Damages, and the Award being in that 
Point impoſſible to be performed; the Plaintiff ought not to haus 
his Judgment: But it was role d per a e that the Where the 
Plaintiff ſhould have Judgment for two Reaſons: 1. Becauſe Term ſhall 
if the Exception ſhould be taken as before, viz. that by the ugs a8. 
| Judgment relating to the Beginning of the Term, the Award Day. | 
to furceaſe the Suit is void; then it is as if ſuch Thing had never 
been awarded, and then the Aſſignment of the Breach of the 
Award in that Point is alſo void; and fo no Damages given as Dam 
to that Point, but only for the other Breach aſſign d for not 
making the Releaſe.” 2. (By Popham) altho in Judgment of 
the Law every Judgment relates to the firſt Day of the Term; 
yet in this Caſe, the Plaintiff having expreſly alledg'd in his 
Declaration, that after 20 Maiz the Defendant proſecuted the 1 $i4. 373. 
Suit to Judgment, altho' it appears to be all in one Term; yet Pemurxer. 
the Defendant ought to have taken Advantage of it by a ſpecial. | 
Demurrer thereupon, becauſe it is ſpecially laid down in 'Time 
ons to be after the other ; and he having in this Caſe taken If- 
- ſue upon the Point of the Action, 0/2. Non afumpſit; the other 
Matter alledg'd in the Declaration is only collateral, and bunt 
Inducement; and the Court cannot now judicially take Notice 
of it, without reſorting to another Record, gig. the Record of cre. Gar. 83 . 
the Judgment; which they ought not to do, becauſe the Plain- Notice. | 


igen. 
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tiff has preciſely alledg'd it to be after the 20 Mai in Time. ME, 
WIE | * 7 Grene | 
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G 8 N. bebt on a Bond of 1 Defendaht pleaded, in Ber to 
— 9 - the Action, Outlawry in the Plaintiff, and ſhew'd it in certaing © 
1 Brownl. 53 7 
Debr. the Plaintiff reply'd;Nut tie} Record. upon which the Defendant. had 
 Ontlawry. a Day until the next Term Y, bring in. the Record; and in the 
— mean Time the Plaintiff reverſed the Ourlayry, er 4 it is now 
Failore in become in Law Nu tie Record *. According 19 7 4 4 ſverton 
the Record. mow'd the Court for the Defendant; that although t is 551 in Law a 
Co. Lit. 128. b. Failure of Record, yet the Defendant ought! oe to be condemn'd, 
Ro. Rep. 38. but 4 Reſpondeat Dußer ſhall be awarded: Rerording to 6 Blix. 
Dyer 228. a. who puts the Caſe, that the Fäiſtre of the Record is 
not pexemptory ; and ſo adjudged per Curiam; 2 in Fact there is 
no Befault in the Defendant, his Plea being true of ons Time of 


Ta; | e it. nes * r 1.1 N. '3 | is 3 f MA "x IN . | * 


1 Cro. Jac. TY \H E Plaintiff N . Aa Day the. Defendant bn 

RI 1Brownl.192. him Inſultum fecit, necnon unam Equans 7e 61. a perſona 1 
= Treſpaſs. a the Plaintiff) adtunc Es ibidem cepit: And Telverton moved for, 
1 To Intend- the Defendant in Arreſt of Judgment, that the Declaration is not - 
4 Equam not good; for the Plaintiff does not alledge any Erojerty in the Mare, 

"ny 8938 Suam. but he ought to have faid Equam fuan or Equam ipſius Querentis ; 

= 2 1 14+ for now, as it is laid in the Declaration, it may have two Intend- 

1 2 Le. 156, ments: 1. That the Mare was the Deſendant 's, and then the Ta- 

oy Comb. 464. king was lawful ; or that it was the Plaintiff s, and then W 

; 1 | 2 Show. 395. and being indifferent in Conſtruction, it thall be taken ſtrong 

4» | gainſt the Plaintiff ; for it is not a Defect in Form which is aided . 

11 Fg the Statute 34 E. 3. but it is defective in Matter; and then the 

8 | Jury having aſſeſſed intire Damages for both the Treſpaſſes, and 

4 for one Treſpaſs ſuppoſed no Cauſe of Action is Ke the Verdict 

"ng mer | is not good. Quad * ee N Fenner and Telberton Juſtices, 

it | being only in Court. 

ll TED 

Wo $i} 01 Stweton werſus Cuſhe. . 


4 Cro. Jac. 9. 7 S. demiſed an | Houſe for cube Team, in 2 3 is a Con: 
Tl Mo. 680. dition, that the Leſſee, his Executors and Aſſigns, ſhall main- 


| 

li 

9 ; Owen 114 

"ny 7 x Brounl. tain it in Repairs; and if upon lawful Warning, given by the Leſſor, 
Wt 1335. his Heirs and Aſüägus, that the ſaid Houſe is in Decay, it is not 
Tl A Condition repair d, c. within, fix Months, then it ſhall. be lawful for the 
bY ann Leſſor, his Heirs and Aſſigns to enter; the Leſſee for eighty Years 
vg g makes a LESS of the Hou e to A. for 9 W 825 4 DO it 
[il b * "PM 

? in | 


122 . 


> . _ 


2 _— 


* 


"Io 


Aſſignee, 


poſſeſſed of the faid Hquſe, to repait it; which he did not do within Condition 
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And be if 2 Men demiſeg, rendering Rent by the Year 9yado- K's 
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it before the End of the Year, Bis Demand upon tbte .... 
x wg E Eu 2 a TIX 1 FORE: 17-906; 38 t 
the Leſſes ig alſo there; for. the Time be.. 
i - * tia oo 34 gi ta * 1 1 f . 
he,Leffor. will demand ir, he ought to ge No- 
met, And. if he comes.to.the Lese, ana B 
c 
ng yet the Land. | | 
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Cro. KI. 554 H 
_ Cro. Jac. 13. | 
Audita Que- . Defeaſance, that if Hughes paid to Fo. Buſh 3001. in fix Years, vis. 
Stat. Staple, 
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Ughes of Grayes-Jnn brought Audit Nureid againit Rice Philips, 
to whom he had acknowledg'd a Recoguiſance of 3001, upon. 2 


* 


rela. 


by 50 l. per Anm, at ſuch a Place, that then the Recogniſance ſhould. 
be void; and pleaded that he was ready every Day at the Place in 
which, Sc. to have paid the 507. to Byſs, but Buſh was not there 
ad exigendum & recipiendum. Phillips ſaid, that he ought not to 
be thereby barr'd; quia proteſtando that Hughes was not ready to 
have paid, c. to Buſh, pro placito idem Fo. Buſh dicit, that he was 
ready at the Place in which, Sc. to have received the 50 1. accord- 
. ing to the Indenture, ahſque hoc, that Hughes was there ready to have 
1 Inſt. 126. a. paid it; and upon this Plea Hugbes demurr d, and ſhewed for Cauſe, 
I _ 103- that whereas he had offer'd a ſufficient Iſſue triable by the Country, 
nar 265 viz. that he was ready to have paid the 30 J. if Baſh had been 
there ready to have receiv'd it, Phillips does not ſay that BAH 
was there ready to receive, E de boc 21 ſuper Patriam; but tra- 
verſes, that Hughes nom obtulit to pay; and this Demurrer was 
joined. And it was adjudg'd for the Plaintiff in the Common Pleas. 
And alſo upon Error brought by Philips in the King's Bench, the 
firſt Judgment was affirmed. by all the Juſtices ; for altho* it was ob- 
jetted, that the Plea in Bar by Phillips being ill (quia Phillips ſays 
pro placito, that Fo. Buſb dicit, which is as if Phillips bad told a Tale 
out of Buſts Mouth) the Judgment in the Common Pleas ought to 
Whore Jodgs have been upon Nihil dicit, and not upon the Bar; yet it was an- 
ment hall Fwer'd, that the Bar being enter d as a Plea by Phillips, and the De- 
Nihil dicit. murrer drawn up upon it between the Parties, the Judgment is upon 
an ill Bar; and in Pleading it is nor all one, Nihil dicere, ac in ſuſficien- 
ter dicere; for then upon every inſufficient Bar Judgment would be 
upon Nibil dicit, which is not ſd. Then it was objected, that, be- 
cauſe it is but an apparent Miſtake in the Record, it ſhould be a- 
Amendment. mended; to which it was anſwer'd, that, as the Caſe is, the Court 
Demurrer. has not Power to amend it; for this Fault in the Bar is ſhewed ſpe- 
| cially for Cauſe of Demurrer by Hughes, and then Judgment paſſin 
upon the Special Cauſe. ſhewn in the Demurrer, ouſts all Amend- 
ments. Then it was objected, that the Declaration by Hugbes is 
not good, becauſe he ſays that Buſb was not at the Place ad exigen- 
dum & recipiendum, and the Money is to be paid without Demand: 
To which it was anſwer'd, that this Word Exigendum is void, and 
the other Word Recipiendum ſufficient. Then it was objected, that 
Stranger. Hugbes ought to have ſaid that Baſb, nec ullus alius was there for 
him to receive it: To which it was anſwer'd that Hugbes ought not 
I | | to 
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dc plead ſo, as this Caſe is, becauſe Buſb is a mere Stranger to the 
Recogniſance, and it is no Duty in Buſb, but is as a Penalty IO 
upon Hughes, that he ſhall pay it to Buſh. And ſo being a collateral 
Duty payable only to Buſb a Stranger, Bu/b ought to be there in 
| Pri or by Attorney to receive it, and Hughes is not oblig'd in 
this Caſe to exceed the Words of the Condition of the Defeaſance. 
Per totam Curiam in omnibus. Telverton of Counſel with the Plaintiff. 
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Term. Mich. 1Jac.apud Winton. B. R. 
\.., Goodwyn werſus. Goodwyn, 


ecutor enter'd into a Bond of 401. to the Daughter for 
Payment thereof according to the Will; the Daughter mar- 
* > ried, her Husband ſued the Executor in the Spiritual Court 
as for a Legacy; the Executor pleaded Payment according to the 
Bond; and becauſe the Spiritual Judge would not allow this Plea, 
the Executor brought a Prohibition, and ſhewed for Surmiſe the 
Matter aforeſaid, Sc. And Janſield Ser jeant mov'd for a Conſulta- 
tion, becauſe the Suit was for a Legacy, which is Spiritual; and al- 
tho' the Executor pleads Payment, which is not alloy'd there; yet 
he ought not to have a Prohibition, becauſe Payment is 4 good Plea 
in the Court there; and if the Judge will not allow it, the other 
may apppeal to the ſuperior Judge; and if this is ſuffer d in the Caſe 
of a Legacy, then the Spiritual Court will try nothing. But (by 
Gaudy, Fenner and Tehverton Juſtices) the Surmiſe is 
Executor by his entering 


PY Man by his Will bequeathed: 20. to his Daughter; the Ex- Protibicion 
acy ex- 
tink. \ 


| For the 
into Bond to the Daughter for Payment of Extingui 


the Legacy has extinguiſhed the Legacy, and has made the 20 J. be- ment. 


queathed a Debt merely at the Common Law, and not ſuable there. 


Heyford werſus. Reve. 


Baſing ftoke, for a Quit-Rent due to the Bailiff of Boſh Poke; 
wherefore Reve, in Confidetation of the Money paid fot the Redemp- 
tion of the Cattle, promiſed upon Requeſt to ſhew Heyford, or any Pet- 
ſon he ſhould name, a ſufficient Record to charge h 


RAY diſtrain'd fix Kyne of one Heyford, and impounded them at Aſſumpſit, 


is Land with ſuch Sufficient 


Quit-Rent to the Bailiffs; upon this Heyford . Aummſit againſt Record. 


Reve, and ſhewed the Matter aforeſaid, and that he ſuch a Day 
appointed B. to view the Record, and requeſted him to ſhew it to * 
* | EEE 
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and faid in facto, that Reve did not ſnew B. any ſufficient Record to 
Charge his Land, Sc. Reve pleaded Non Afſumpfit, and it was found 
3 a againſt him. And Telverton moved in Arreſt of Judgment, that the 
ö Breach of the Promiſe is not well laid; for the Matter and Sub- 
| ſtande of the Promiſe is always iſſuable; and in this Caſe (as the 
Plaintiff has laid the Breach) the Sufficiency of the Record will be 
referr'd to the Jury, which belongs only to the Judges of the Law; 
as if the Defendant had pleaded, that he ſhewed tale Recordum, 
which is ſufficient : But the Plaintiff ought to have ſaid that the De- 
fendant did not ſhew any Record; and to that the Defendant might 
have pleaded, that he ſhewed ſuch a Record, which was ſufficient : 
And then the Jury ſhonld not try the Sufficiency of the Record, but 
only find the Record which was ſhewn: Sed (per Gaudy, Fenner and 
Nelverton) non allocatur: For although the Plaintiff might have laid 
kts the Breach generally, as before, viz. that the Defendant did not 
Vide ante 30. ſhew any Record; yet, as it is laid,” it is good enough; for it is ſuf- 
ficient, and more proper for the Plaintiff to lay the Breach as the 
Promiſe was made: And in this Caſe the Defendant" might have 
pleaded, that he ſhew'd Tale record, and recited it, and then con- 


| 'Y | cluded that it is ſufficient, and upon that Bar the Plaintiff might 
bl have demurr'd in Law. Quad Nota. By the Aſſignment of the 
1 Breach in Special as it is, the Parties would never come to Iſſue upon 
If. the Matter of the Promiſe, but only come and put themſelves in the 
1] a n Ne 5 15 8 bo * „A E1 
lf Boſden verſus Sir John Thinne. - 
0 Cro. Jac. 18. HE Plaintiff declar'd, Quod cum ad Specialem inſtant iam of the 
| Aſſumpſit. 1 - Defendant, he had procur'd Credit for one Fl/rd for two Pipes 


Conſidera- 


of Wine amounting to 31 l. and Hud ſuper Credentiam & per Medium 


| | 9 of the Plaintiff, at the Requeſt of the Defendant emiſſet of one Ro- 
1 Relation. berts two Pipes of Wine for 531. and ſaperinde the Plaintiff; with 
1 Hud enter'd into Bond of 1004. to Roberts for Payment of the ſaid 
#1 511. at a Day to come, which was not paid at the Day; and there- 
14 | upon Roberts ſued the Plaintiff upon the Bond, and recover'd, and 
| k 8 had a Capias againſt him, whereby he fuzt coactus to pay Roberts 671. 
iþl ; de ſolutione of which 671. cauſa. preallegata he notified to the Defen- 


dant, who in Conſideratione premiſſorum promiſed to pay the Plaintiff 


| | ON . the 67. at Michaelmas; and ſhewed the Failure of Payment of the 
4 67 J. at the Day, Sc. And upon Non Aſſumpſit pleaded, | it was 
Il found againſt the Defendant. And elverton moved in Arreſt of 
bill Judgment, that the Action, upon the Matter ſhewn, does not lie, 
Wi | | becauſe the Conſideration was paſt, and executed before the Promiſe, 
bl and the Defendant had no Profit by it, but all the Benefit was to Hud a 
4 1 | Stranger; 
Wi 
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Stranger; like the Caſe 10 Eliz. Dy. 272. where J. S. was Bail for 


the Servant upon an Arreſt, and fignified all to the Maſter after the 5 


' Bail enter'd into, who promiſed to ſave him harmleſs; and although 
the Bail was condemn'd; yet no Aſumpfit lay dgainſt the Maſter, 
becauſe the Conſideration was paſt before the Promiſe: . And it 

ſeems that upon the firſt Requeſt only to give Credit to Hud for two 
Pipes of Wine, no Aſſimpſit lies; for a bare Requeſt don't imply any 
Promiſe: As if I ſay to a Merchant, I pray truft J. S. with 1061. and 


EC 


Requeſt, 


* 
. 
£ 8 


he does ſo, this is of his own Head, and he ſhall not charge me, un- 


leſs I ſay, I wil. ſes you paid, or the like. And it ſeems likewiſe, 


that the Promiſe ſhall not have Relation to the firſt Requeſt of giving 
Credit to Hud; becauſe the Intreaty for the Credit was but for two 
Pipes of Wine amounting to 51 l. and the Promife is for 67. and fo 
they differ in the Sums; as if I requeſt J. S. to enter into Bond for 
J. D. for 10 l. and I will ſee him paid; now if F. & enters into Bond 
of 201, for the Payment of 10 /. for 7. D. which 200. is recover'd a- 


gainſt him, he ſhall not charge me on my Promiſe but with 10% But nor 


allocatur per Fenner, Gawdy and Popham; for altho' upon the firſt Re- 


queſt only Aſſumpſit don't lie, yet the Promiſe c 
have Reference to the firſt Requeſt; and although the 


Credit for that; yet when Roberts, who ſold the Wine, would not 
take (as appears) Security but by Bond of 100 J. for Payment of 51 7. 

and all this Matter is ſignified afterwards to As Defendant, who - 
grees to it, and promiſes to pay the 64 l. this 


made by the Defendant. As (per Gawdy) if I requeſt one to mar- 


comin after ſhall 
l 2 1 the Requeſt was 
but for two Pipes of Wine amounting to 51 . that Hud might have 


* 


„ ie 67 4, this ſhall charge him; be- 
cauſe it has its Efſence and Commencement from the firſt Requeſt, 


ty my Coſin, who does ſo, and afterwards tells me of it, and there- 


upon 1 promiſe him 1001. this is a good Promiſe to charge me, al- 


though the Marriage was paſt, which is the Conſideration ; becauſe 
now the Promiſe: ſhall have Reference to the Requeſt, which was 


before the Marriage. Vide this Cafe, Dy. 272.6. - The ſame Law 


| (by him) if I entreat one to be Bail for my Servant, and he there- Cra. El. 42 
upon becomes Bajl, and is condemn' d, and-afterwards tells me of it, 2 Leon. 2:4. 


and I promiſe him to ſave him harmleſs, it is good, and he ſhall re- Godb. 51. 


cover his Damage in toto: Wherefore Judgment was given for the 


Plaintiff But Telberton Juſtice was contra clearly 
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Cro. Jac. 3. 

1Brownl. 83 


2 Bulſtr. 62. 


89 Te 


Debt on E- 


-Z4NCE. 


Ca pias. 
Scire facias. 
Chancery. 
Cap. don't 
lie on Re- 
cognizance. 


ö 23 H. 7. 100. 


E ſca pe. 


Precedents. 


Mo. 274. 


Cro. El. 164. Attorney mewe 
the Exchequer, Cement Pafon's Caſe, who was charged 
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F upon two N7bits return'd againſt the Recogniſor in Chancery, 
12 Capias is awarded againſt him out'of the Chancery, by Virtue - 


whereof he is taken by the Sheriff; and ſuffer d ro eſcape; yet no 


Action of Debt lies againſt the Sheriff upon this Eſcape; for a Ca- 
Heme lie on a Recognizance, but à Scire facias only: And there- 


fore when the Party is taken by the Capias, he is not a Priſoner. by 
Courſe of Law; for the Law has not ordain'd any ſuch Means to 


arreſt him, and being in Cuſtody without Warrant, it is not an E- 


ſcape; for that is only upon a lawful Commitment: And ſo is the 


* 


Statute W. 2. to be conſtrued, which gives the Action againſt the 


Gabler, viz. where the Party is in Execution by Courſe of the Law, 


and that he is not in this Caſe, becauſe the Law don't give a Gapias 
on a Recognizance ; and although the Chancery has ſuch Courſe re 
award a Capias on a Recognizance, and has ſeveral Precedents of it, 
yet this is the Uſe of that Court only, which does not cloſe the 
Mouths of the Judges of the Common Law, but that they ought to 
adjudge according to the Law. Per Telverton, Gumudy, Popbam, Juſtices : 


Fenner hz ſitavit; becauſe he conceived the Award of the Cup only 

erronequs, and not void: And in this Caſe Tanfield Serjeant, and the 
General ſhew'd a preciſe Judgment in the Caſe; 2r Blix. in 

for an E- 


ſcape, where he 1 Frog ny had taken one on a Capias on a Recog- 
nizance, and ſuffer d 


awarded, and came to the Sheriffs Hands; and yet adjudged an E- 
ſcape to the W although he was alſo the Queen's Priſoner for 
the Felony: Yer t 


* 


3 i Fa n NE 2 a5. £. 
F& * 
1 * 


Term. Hill. 1 Jac. B. R. 
Chambers verſus Maſon. 5 


, 


Cro. Jac. 34. IN an Action of Trover for certain Tithes ſever d from the nine 
Parts, upon non Culp pleaded; the Jury found, that the Prior of 


Trover. 


Poſt. 47. 


Mombridge in Comitatu Salop', was feiſed of the Rectory of Loppington, 
4 . | * \ OR, | : l 4 : ; 


| d him to eſcape; and yet there the Recogniſor 
was in Priſon for Felony before the Cazpias on the Recognifance was 


* 
* 


eo ; p three Juſtices held their Opinion ſtrenuouſſy as 
before. Quod Nota. c 


* 
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Sr. and by Indenture 12 N. 8. demiſed the Tithe Corn and 
Hay, to Mikeard for Eighey- one Years, yielding 40. per Aun. 


8 5 payable at N ombridte; and by the fame Indenture granted to 3 


the Leſſee, and his Aſligns dare & reddere yearly 3 f. 4d. for 


9 
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Portage: The Priory is diſſolved, and by mean Diſcents comes 
to Queen Fliz, who 26 Juni Auno 37. demiſes the Rector7 
with the Appurtenances, & omnes Damms, terras glebales, G c. 
cum pertinem ad Reftoriam præd Spettan' & cum eadem Rec- 
toria uſualiter dimiſſa; locata, vel occupata antehac i an- 


nuali reddit 3 L. 16 J. 8 d. to Johnſon. Habend from Michael- 


ma next, Si aua Dimiſſio tunc de Reftoria fuerit in eſſe; 


N foo, G then habeudum from the End of ſuch Demiſe, yeild- 0 
ing, t i ap 'The Jury further found, that Johnſom aſſign d 
re 7 


bis Intereſt to the Plaintiff, that 3 J. 16. 8 d. were only paid to 
H. 8. Queen Mary, and Elis. yearly Pro Reforia prædicta; 
that Mileard's Leaſe by the Prior caded 43 Eliz. that the 
Corn taken by the Defendant is Part of the Tithe of the 
Rectory ſever d from the nine Parts, Oc. Et ſi, Gc. So the 
whole Matter reſts | 
Nioerton mov'd for the Defendant in Argument againſt Ser- 


and although 3 J. 4 d. is to be paid to the Leſſee for Portage, 
55 that is no Patt of the principal Rent to be retain'd by 
Way of Defalcation; for the Words are, quod Prior, 0c. con- 
cedunt dare & reddere, fo the whole I ought to be paid, 
and by Way of Covenant the Leſſee is to receive 3 J. 4d. by 
the Hands of the Abbot for Portage, quod Curia conce{/t. 


2. 7oerton mov'd, that the Leaſe by 
chere berg no Conſidenation expreſt, for which the Queen 
 Fhould make ſuch Leafe, it ſhall be intended that the meant 


to part with no other Poſſeſſion than the Abbot had demiſed be- 


fore, and to have the ſame Recompence which the Abbot had; 


upon the Plaintiff's Title: And in this Caſe 


the Queen is bad; for Re 


Recital in 


the Leaſe, - 


Fd 


Jenmt Coventry, 1. That the Rent reſerv'd by the Prior is*47. Reſeryation. 


nt miſta- | 
__ 7 


and in this Caſe it appears, 1. That the Queen has demiſed the 


Rectory, whereas the Prior demifed but Part of the Fruit of 


the Rectory, vi. the Tithe Corn and Hay. 2. She was in- 
duced to demiſe the whole Rectory with the Appurtenances 
for 34 165. 8d. thinking that had been the uſual Rent for- 
.merly reſerv'd by the Prior, whereas the Priors Rent was 4 


che Rent 


- 


The King's 


Qrant. 

Conſidera- 
tion in à Pa; 
. | | | J. tent. 
So in both theſe Points ſhe was deceiv'd; for the Recital of 
the in the Queen's Oaſe is material, where no other 
Conſideration is mentioned in the Patent. 3. It is incer- 
tain at whizt Time the Queen's Leaſe ſhould commence , 
For the intended that the whole Leaſe, ſhould have the 


ſame Commencement; and in this Caſe as to the ReQory - 
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the Leaſe by the Queen might commence immediately, for of that 1 


nulla Dimiſio et; but as to the Tithe Corn and Hay it. could not 

cdommence till the Abhot's Leaſe ended, which is found by the Jury x 

| to be ended Auno 43. . So by Matter apparent in Hin Verdict, one 
and the ſame Leaſe, which was intended ro be intire, would have 


ſeveral Commencements, which ſhall hot be. Md fut conceſſum per 
. Crvam;" Fenner d o nn Rt PLS 
| | e, oo nt Ae bar ys Dh ks, 
Ayer versus Aden: 
Mo 757. A TER. being Defendant in Debt at the Suit f J. & 4 Heri fads 3 


2 Jac. 73. 1 eias iſſued to the Sheriff to levy the Debt for 7. S. the Sheriff 
13 by Virtue thereof feiſed the Goods, but did not return the Writ! 
e The Sheriff is afterwards diſcharg'd, and a new Sheriff made: The 
antijent Sheriff after his Diſcharge ſells the Goods to Aden the Defen- 
dant, againſt whom Ayer brought an Action on the Caſe an Trover; | 
0c. and the aforeſaid Matter was found by Verdict. And adjudged - 
(4). 34 H. 6. pro Querente; (a) for the Sale by the old Sheriff after his Diſcharge ' 
36.4. contra. jg vod, for his Authority ceaſed with his Office; and in ſuch Caſes 
where the Sheriff has ſeiſed the Goods by Writ. of Execution, and 

is afterwards diſcharg'd, he onght to turn over the Goods to the new 

Property in Sheriff, as he does his Priſoners; (5) and by the Seiſing of the. 
Goods. Goods the Owner's Property is not alter'd ; for the Seifure is not an 1 
G) Lev. Execution, but only the Beginning of it; and the Sheriff after ſuc 'Y 
| : Mod. 30 Seiſure otight to return the Writ executed in tanto, and cannot bỹx e 
1 Ven. 52. the Law deliver them in Pais to the Plaintiff; for as the Writ of Ex- 
1 Sid. 438. ecution is warranted by the Roll, ſp likewiſe ought the Diſcharge 4 
2 Sand. 47. and Executing of it to appear of Record; and the Sheriff after tibe 
Vide La:w, Seiſure, although he had continued in his Office, could not have fold 
589. the Goods without a Writ of Venditioni exponas, and that is not 

grantable till it appears by the Sheriffs Return, that remanent pro 
Defetu Emptorum. Adjudg'd by Popham, Fenner and Telvertong *; 


Ss | 


Gawdy being abſent. 


Pudſey verſus Newlam. 


Mo. 682. EBT of 50041. with Condition, if the Defendant before Mi- 
ä 5 Brownl, 84. chaelmas do make, acknowledge and ſuffer, &c. all and every ſuch / 
Debt. 8 reaſonable Att and Things, whatſoever they be, for the good and lawfut 
| Aſuring and Sure-making of the Manor of D. to J. S. and his Heir, 
that then, Ec. the Defendant pleaded, that before Michacimas the Þ 
| _ Plaintiff rationabiliter non requi ſivit the Defendant ad faciendum, Go. 
: - . . aliqua rationabilia aum & Atta, que forent pro bona & legitima 
„ d FI DE 3 ets Ro 3117 


8 


* 


* — 
8. 1. i PE _ 
N 
. 


* 


his Peril to make ſome Aſfurance. | 


1 


more Damage than the Plaintiff declar d, and Judgment was given D mages. 


„ of the Manor of I D. &e. The Plaintiff 1 that ſuch 
a Day before Michaelmas he requeſted the Defendant, quod ipſe un- Requeſt to 
veiaret & aſſuraret Manerinm de D. to J. S. Ec. ſecundum tenorem make Aſſu- 


Comditionis; and upon that they were at Iſſue, and it was found for e. 
the Plaintiff, and alledg'd in. Arreſt of Judgment, that no ſufficſent 
_ Breach was aſſign diz for the Plaintiff ought to have required an A 8 


"Re in certain, vis. à Feoffment, or Fine, or, Ec, and not 
hase requeſted that the Defendant comueiaret; for the Condition ＋ Aris 
ing Special; al aud every A and Ads, the Requeſt ovght to have Bond. 
put the Aſſurance to à Certainty, wat ought to be made. But non ene 
Alocatur; but the Iſſue adjudg d good, and the Condition brake; 
for by the Condition the Defendant is to do all and; every. Act bat- 
Hts for che Aſſurance of the Manor of D. So that if the Plaintiff 


- requeſted a Fine, a Feoffment, a Recovery, a Bargain and Sale, te 


Defendant ought to do all; bur it was held, that he is not to exe- | 
cure any * Bond, or Recogniſance for the Egjoying of the Manor; * Vide Cro. 


for that is bur a collateral Security, and is no Aſſurance; Then when El. 30, 371. 


the Plaintiff requeſted the Defendant to convey the Manor in Ge- 
neral, the Defendagt ought at his Peri] to do it by. ſome Kind of Aſ- 
ſurance; and if upon that Requeſtithe Defendant. had made a Feoff- 
ment of rhe ho.” yet if the 1 lat had after that requeſted a 
Fine, the Defendant ought alſo to have acknowledged a Fine, and 
ſo upon every ſeveral Requeſt, he ought'ro make ſeteral Aſſurances; 
and therefore in making the Requeſt in General he has well purſued Ante 30. 
the Words of the Condition, and upon! that the Defendant ought at I 
Per rotam ram. . 
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Na an DE on the Cale, on a Promiſe, Fa ial Ie . Afton on 
10 Damage, and upon Iſſue tried, che Jury gave 13 J. which is 1 Caſe. 


accordingly, vis. that the Plaintiff ſhould recover 13 . by the Jury + Ow. 45. 
aſſeſs d; and this Judgment was reverſt for this Reaſon in the King's 1 Bull. 49. 
Bench; + for the Plaintiff is in Law taken to have the beſt Know- Oro. e = 


ledge of his own Damage, and he mall never recover more than 25 710. 


what he declares for; but if after ſuch. Verdict the Plaintiff had + re- os 
leaſed all the Damages, bur thoſe for which he declar d, and then wt 10 


had Judgment, that had been good This Recargl 1 was | removed, out 2 Sand. 380. 
of the Wos of N Northampton. 4 ei rt ICE 108, 6621 5- b. 
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It « 10 Thtior Court beide Pia and it de tor appear in ee 
the Court how they hold it, viz: by Chatter or by Preſcriprion, 


i that Court are erforieous, ' and all that enſues 


e. | 
burr, "44 

Pretogative. the Proceedings 
©, thereupon; for all Juriſdiction to hold Plea reſts in the Crown,” and 
che 164. therefore the King's Court ought to be informed, how that Power is 


derived from the Crown. "FEE * a . Seen out of 


_ Court e „%%% 7" Det OG EIT 
x Trin. A; 40 
| Janes verſus Conſtantine. 
cro. fac. 32. N ws? on the Caſe in the Wikies us; a Conſj pracy: He 
2 84 declar d that whereas, Cc. he was indicted before ach — 
ny fol 1. 5 F | ſtices ad diverſa Felonias, Ec. necnon ad Pacem conſervandam 


"Bartetor. - = aſſignat” as a common Barretor; and thereupon pleaded n 
Oyer of the cue, and was lawfully acquitted,” Sc. The nn demanded 
Indid ment Oyer of the Indictment, which was certified to be taken before ſuch 
9 Juſti S ad Pacem conſervandam, Sc. afſignat', and upon that demur- 
«95 ; hoof the Indictment "certified varied from the Indictment 
Ty ſhewh in the Declaration; for upon the Matter it is an Acquittal be- 
; fore Juſtices, who have other Power than ſuch as is ſignified by the 
Declaration; for thoſe are d diverſa Felonias, Oc. nernon ad Pacem, 
aälkäand the Indictment certified is before Juſtices ad Pacem tantum. And 
Poftea 11). yet adjudg d that the Action lay; for they are not merely Juſtices of 
Style 372, Auecher Nature or Power than thoſe which are mentioned in the De- 


DI; claration; for both are Juſtices of Peace, and ſuch as have Power to 
DE be receive soch Manner of Indictment: But if the Declaration had 
EE mentioned Juſtices of Aſſiſe, and the Certificate had been of a Thing 
1 taken before Juſtices of Gaol-Delivery, it had been merely different ; 


for they are diſtin in Power. Moreover this Action is but for Da- 

mages for a Slander, which well lies, although the Indictment is er- 
Salk. 14. roneous; or, as it has been ad judged (as Telverton Juſtice ſaid) if a 
Med. 406. Bill is offer d, and gnoramus found. Nota that. Por 9 * 

Fenner and Telverton. * Williams contra. | , 
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N Pebt for 120 l iht Caſt upoh tine Pheadify Val that Warts Ms. 5 


| was indebred to Mier in 1007; on uff ff Contract, and - Cro. j 12 


ter was indebted wer to B the PlaintifF th 1067,” joſt Debt; fot 
which Debt Wares and Ader erg botind to the Plaſtitiff, In Debt Pe b. 
on this Bond arm phaded ke fur between tum arid Ader to 
avoid the Bond; Euis the Plaintiff replied, that Aer befofe the 
Bond was indebted to tim in #60 f. juſt and true Debt; for the Pay- 

ment of which Wark#s:and ler were bound to Him in the Bond in 

Suit, and that he was not Sinns ih ahy Sott of the Uſury between = 

Wares and der; and upon that Haines demurf'd: And it was ads 
| jndg'd per Gawdy, Tolverron and Wilnums for the Plaintiff; for this 5 
is not Uſury in the Plaintiff,” but only between Vartes hd 4 

which ths Plaintiff, not deibg privy,” Thall not be ptejudiced ; Bt 

iſchoilgh the Statute 'of 'Uſuty is to bs taken ſtrictly to preſs _ —_— 
urs et it qught ta be between thoſe: Perſons why uſe Corruption 
And 1 to puniſh the Innocent, ag the Plaintiff is; ft there can be 
no Shift in him, Having a due Debt Precedent; but if there had 
been ns Debt due td the Plaifitiff befbre, then ger it had been 
Uſury in the Plaintiff, fot there Was n lawful Cattſe' to make the _ 
„Bond to hitn; bur-bnly to cbüntehande tile -Cdrivption between 


Warnts and Aldev ; and Ale (by Tvefrön Jultice) if this Plea by he. 


Defendatit mould“ be pod, chen every Man might de defravged - 
his juſt Debt; for the Creditor ee demafids a Sutety: And bp; 


1 33 


this Cate © if the 'Bar ſhould be be ge Corruption | between th 8 or 8 


Debror and the Surety, to Which the: * itor is a mete Stfanger, 4 
Man would leſe his Debt, which would be miſchievotis, But Fi, 
and Finiter deubted; för they'cohtelv' the Plaintiff ouglit to have ta- 
Ren a Traverſe to the Defendant's Plea, which in Tfüth cannot be; 
for he cannot traverſe a Thing which don't lle in this e nor 
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> Chamber a Maton, 
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15 N an OE: of Tiovtt for Tithes, TY ve Caſe was, ids * Prior Aute 8 


of Hombridge demiſed the Tithes of the Corn and Hay of Loppingtoa Cro. Jac. 34. 
in Cm Salop to A. for 41. per Anti, and by the ſame Indenture of De- Trorer. 


miſe covenanted dare & reddere to the Leſſee, £54. fot Portage of tze 
| Rent to the Prory 3 5. 49. per Ann: The Prioty is diffolved, and - | 
comes by mean Diſcents to Q. Flix. who 4137. demiſes to B. for Vears 
the Rectofy of Loppington, with the Appurtenances, and all Glebe- 
Land, EW * * 4d Recorian * K eum cadem Reforia 
5 e N 
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The King's antebac uſuuliter dimiſſus pro Redditu 31. 16 5. 84. babend from Mi- 


Grant. 


Rectory, and that the Queen's Leaſe made to B. under which the 


2 


Co. 112. 


chaelmas next, if no Demiſe for Life or Years be in eſſe of the ſaid _ 
Rectory, and if any Pemiſe weręgf be, then'ffom. the End of the 
Term; and *tis found by Special Verdict, that the Prior's Leaſe was 
then in eſſe, and did not end till Auno 43 Eliz. And it was adjudg d 
for the Plaintiff, who, had pyrehaſed''the Inheritance of the Taid = 


Defendant claim'ds is vid for two Reaſons.) 1. Becauſe the Queen, 
was deceiv'd in her Conſideration, vz., in the Rent reſervd g for 
ſhe intended to have the ſame. Rent which had been reſerv'd before; 
and the Rent by the Prior was: 40. for the 3 s. 4d. for Portage was 
not to be defalked out of the Rent, but only to be paid by Way of 
Covenant, which Covenant by the Diffolution of the Priory is gone; 
ſo the Queen ought to have been anſwer'd 4. yearly; and then 
when ſhe recites the Rent to be 3 J. 16. 8 d. Where it really was 4 
and intends to reſerve as much as, was reſerved before, Which was 
not; for there wants 3 5. 44. the Queen is deceived: And (by 
Popbam) the Difference is, where the Queen is deceived in her In- 
tent, and where ſhe is miſtaken in her Information; for if ſſie grants 
the Manor of D. of the Value of 100 where it is of the Value of 
201, tis ill for ſhe: is deceived; in her Intent, for the Smallneſs of 
the Value ſeems to be the Ground of her Patent: But if ſhe grants 
the Manor of D. antebac demiſed for 10 J. where it was really de- 
miſed for 20 J. and ſhe. reſerved 204. tis good. And if ſhe grants 
the Manor of D. quod quidem Manerium ft of the Value of 10 l. and 
it is in Fact of the Value of 20 l. yet it is a good Patent; for in that 
ſhe is deceived only in her Information, and not her Intent. The 
ſecond Reaſon was, becauſe it appears to 'the Court, that the Tithes 
of the Corn and Hay were Parcel of the Rectory demiſed by the 
Queen, and in Leaſe; by the Prior's Leaſe: Then the Queen's, Leaſe 
for the Tithes demiſed by the Prior could not take Effect preſently, 
for there's a Leaſe in Being; and for the Rectory it ſelf it might 
take Effect immediately, for that is not in Leaſe at all; but that is 
contrary to the 47 Intent, that her Leaſe ſhould take Sec 
by Parcels, viz. for the Rectory immediately, and for the Tithes ol 
the Corn and Hay in Reverſion, and iu futuro; for ſhe intended to 
have all that which ſhe demiſed in Poſſeſſion at one and the ſame 


Time. uod Nota. Per totam Curiam. 
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TD HE Plaintiff declar'd, that the Defendant ſuch a Day and Year Cro. Jae. 43. 

1 dixit of the Plaintiff, Thou haſt ſtolen three Sheep of one T. Dig- Words. 
gins, and laid the Words to be ſpoke at Witham in m Eſſex. The 3 

Defendant juſtified, and that at Dagnam in the fame County Dig- 8 
gins had three Sheep, and the Plaintiff. ſtole them and carried, Sc. two Coun- 

wherefore he ſpoke the Words Tempore quo, &c. and upon Iſſue, de ties. | 

Injuria ſua propria abſque tali Cauſa ; the Venue was awarded from Precedents. 

Witham and Dagnam, and found for the Plaintiff, And. Telverton 5 
moved in Arreſt of Judgment, that the Venue was miſtaken; for it 

ought to be from Dagzam only; for by the Juſtification: the Words 

are confeſſed, ſo that the Matter in Iſſue is now only upon the 

Cauſe, on which the Words were ſpoke, and that was the Plaintiff's | 

Sealing of the Sheep in Dagnam; To. that the Joining of Vitbham in 
the Venue makes it vitious; for no Part of the Cauſe in Iſſue comes 

from Witham.. But if the Words had been laid in one County, and 

the Cauſe of Juſtification in another County, then the Trial ſhould ; 

be from both. Qrod. fuit conceſſum in omnibus per Gaudy, Lelverton Vide 16, 17 
and M illiams Juſtices. But upon View, of  Precedents both Ways, * 2 * 
from both Places, and alſo from the Place only where the Juſtification : Van. 2 5 2 
was, Judgment was given for the Plaintiff, But where the Defen- 263. 
dant juſtifies in another Place, if the Venue be from the Place where Comb. 472. 


the Words are ſuppoſed to be ſpoken only, it is not good: Quod vide 
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HE Plaintiff declar d, . Aer Collogntum'& Bargania habi?* Aſſumpſit. 
1 fer between him and the Defendant 2 the Wood in ſuch a 
Place, and that in Conſideration of roy. paid, and 20 J. to be paid 
on 20 Decemb. after, in the Houſe of A. and in Conſideration that 
the Plaintiff at the ſame Time and Place aſportaret Sufficientem Homi- 
nem fore obligat to the Defendant for Payment of 204, at a Day to 
come, the Defendant promiſed that the Plaintiff ſhould have and en- 
joy the ſaid Wood to his own Uſe; and ſhewed that he on 20 De- 
cemb. at the Houſe of A. obtulit to the Defendant the 20/. which 
was to be paid, & adtunc & ibidem aſportavit B. ſufficientem bo- 
minem fore obligatum to the Ge”; 4 for the other 201. Ge. — 
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_ Vide Hob. 5 
69, 70, 77. 
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Afumplir. 


of Judgment Telverton ſhewed that the Conſideration was not ſuffi= 
_ cient; for it is to pay predi#as 3ol. and that upon Requeſt ; fo that 


. moreover it ought to be the fame 301. in _Specie, for ſo mich is im- 


Ante 4. 


* 


Vide 1 Bulſt. 


ſet. The Plaintiffs laid in Fado the 30 l to be Tent to the 
dant 1 Fanii 43 Eliz. and that he had not paid the 304. tothe Wiſe 
he was 


nd upon 


Gaudy and the Court ſaid it was erroneouſly rever 
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A. 


the Deferidant had ſold the Wood to Hare, whereby, Sc. and . 
Nom Aſſumpfit pleaded, it was found for the Plaintiff: But“ 


Quer nil cap per billam ; for the Plaintiff ought firſt to have 


 ſhewn, quomodo B. ſuit ſufficiehs That it might appear to the Court 
to be according to the Conſideration and Agreement. 2, He oughr 
to have ſhewn not only that he aſportavit B. fore obligatum, but to 
have alledg'd in fad that he and B. became bound, & obtulerim ſo _ 
ipſos obligari; for perhaps B. came to be bound, and yet, being there, 
, reſuſed. Per Gaudy, Fenner and Wiliams, Popham and Telverton ; 
OO ] ꝗ ). I ET 
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TP HE Plaintiffs declare, in Conſideration that the Wife dum Sh, 


1 Ge. 1 Juni 43 Eliz. at the Inſtance of the Defendant accommo> 


daret to the Defendant 300. to be paid upon Requeſt, the Defen- 
dant promiſed to pay predifas 301. to the Wife quando reguiſitas'eſ< 


— 


dum ſola, Ec. nor to the Plaintiffs poft Aiſponſalia, althou 
both the Plaintiffs requeſted at B. 1 Man 44 Blix. Ec. 
on Aſſumpſit pleaded, it was found for the Plaintiffs; And in Arreſt 


it appears that the Defendant was not to have any Benefit by it, for 


it might be lent with one Hand, and immediately demanded ; and 
plied in this Word prædictas. But tota Curia clearly contra; for when 
accordingly; and the Meaning of the Parties here was to have præ- 


dictam Summam 3o l. and not the ſame Money in Specze, & ev. magis 


quia (as Popham ſaid) the Promiſe is grounded on an Accommoda- 
tion, viz. a Loan, which implies an Uſe of the 301. by the Defen- 
dant. Then it being agreed between them; that the Defendant 


ſhould uſe the Money, it is impoſſible for him to pay the ſame Mo- 


ney in Specie that he receiv'd. But if a Man delivers to 7. S. a Bag 


the Intent of the Parties may ſtand with the Law, it ſhall be expounded - 


fealed with Money, and the Defendant promiſes to-redeliver-it upon 


Requeſt, no.. umpfit lies upon this; for the Defendant has nor any 
Benefit by it, for the Money being in a Bag ſealed, J. S. could not 
have any Uſe or Cay N of the Money at all; ſo there, he has 
2 a Charge impo 6 

Caſe of Riches and Brigges, which Telverton eited to be reverſt, and 
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th " Tait St to tand ſeiſed, in 'Conkiders. * 655 
tion of a Marriage to be had by his Son with the 1 
Fn of 7. S. to the Uſe of himſelf 4% his Heirs till the Freſpaſs. 
Marriage had, and:afterwards:to the Uſe of himſelf for Life, 2 oo 
and afterwards to the Uſe of his Son and his Wife, the Daugh- single Vou- 
ter of J. & and the Heirs of their Bodies, and ſuffer d a ling ole 3 
Recovery to that Purpo: 55 and died without Tue, Achudg the” avis 
that the Entry of him in Remainder dependant.,c on. the Eſtate Eſtate by 
Tail is congeable; for fill, (in this. Caſe there is no Conſidera: [or 
tion to raiſe the Uſe, - for the-Confideration is only the Mar- cenfidere- 

of his Son with u Stranger; whichy as to change the Poſs b raiſe 
ſelion, is not any Benefft to che Father, "but he is in a Manner = 
a Stranger to this al and peculiar Conſideration; But if 
the Confideration had been for the Eſtabliſhing of the Land | 
in his Name and Blood. it had been good; for that merely | 
coricerns the Father. Secondly, the fingle Recovery, as ap- 
pears 13 E. 4. binds only the Eſtate in Poſſeſſion, an preſent, 0 
and then coming in this Caſe after the Tranſmutation of the + 
Poſſeſſion by: the Covenant, when he was not ſeiſed in Tail, 
does not bind the Remainder, But it was. agreed by all the - 
Juſtices, that notwithſtanding fach Covenant by Tenant in 

Tail, altho“ as to himſelf it is an Alteration of the Eſtate, yet 

to all Strangers he remains Tenant. in Tail; for if he mar- 
rics after ſuch Covenant to ſtand ſeifed to the Uſe of himſelf _ 
for Life, his Wife ſhall. be .endowed.. And (by: Williams * — 
Juſtice) it N been adjudg d, if Tenant in Tail“ bargains amd + Md 
ſells his Land to J. & by Iadenture inrolſed, and F. &. fells it 185 5 5 
again to Tenant in Taff; he is Tenant in Taft as he was at s wo 
firſt. ' Vide according to this Reſolution in Si ; 1 Chair 1 And, 296. 5 


2 % Cale for 52-8 J Blithman's Caſs, A. 35 5 


9 > | 18 . 2 ate Wolffeſton. 20 14 . 75 
Ts PON: a Latitat awarded againſt Walfre flow. the Sheri Reſcous. 

L returned a Reſcous tai die; bat in the Rerum of it nor 
there was no Place mention d where the Reſcous was. And Arreft edis 
therefore adjudg'd void; for aon conftat whether the Arrcſt Liber:y 
and Reſcous were within the Q aht Juriſdiction of 
the Sheriff, to whont the Proceſs was directed. But in the 
Caſe of one Winch, the Sheriff returned a Reſeous upon _ _- 
him at DaR in Comitaru Bubb. which Was ke Counfy frogs 
to which the Procefs- Was awarded; 15 Exception was 3 1 
ken, becauſe he did not ſay, infra ballkvam meam; & non 
allocatur; for if it is within the County, it cannot be o- 
therwiſe taken 1 but to be: within his BUNWIEK : | tho 

altho'. 
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We ache the N was ; within a . in the ame ne yet . 5 
Reſcous is illegal, becauſe the Arreſt is good, and no Offence. except 
. the Od of the one gh vide 11 * 1 14 H. 6. 8 : 
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Dude. 5 oo e at e recover d on a Bill of Debr A ne ET 
480. Harburue, and had a Capias ad Sat i gac to the Sheriff of MA. 
N dle ſer, who Wade aà Precept to the Bailiff of the 5 of the 
„and the Mandate was, ad Cap Harburne ad 


the Bailitf of Dutchy, vis. . the Savoy, 
reſpond Wood, where in Fact it Thould be ad. ar „and the Bai- 


the Dutchy. 
Elegion to 1; returned the Precept ſerv'd, and the Sheriff return'd to the 


Sn — Court, Cepi Corpus ſecundum exigentiam brevis; and Telperton mov'd 
the Party, for Serjeant Mood to have a new Capias ad Satisfac againſt Harburne ; 
for altho? the Sheriff by his Return has charged himfelf to the Plain- 
tiff, ſo that he may demand the Execution againſt him, yet where 

the Defendant was really never taken in Execution for the Debt, as 
in this Caſe, but was only taken ag reſpond, there the Plaintiff is at 


Vide Cro. Liberty to take'r new 9 SR. the Defendant. Nuo rota Curia 
9 A 5 | N 


eee. | Everard verſus Blah. E 


Reſcous. Lach cook out a \ Latitat aga unt Everard' in + the Time of Queen E- 
BRO Mid- Tizabeth, which was ſerved ; in the Time of this King, and Eve- 
Lane A reſcued. himſelf, and this Reſcous was returned by the Sheriff 
abated by of Eſſex, to whom, Ge. And Bartlet mov'd the Court, that upon 
the Demiſe the Matter this is no Reſcous, becauſe the Latitat by the Death of 
res the Queen is abated and loſt; ſo the Arreſt ill. But (per Curiam) 
ke den. contra, and that a Latitat is within the Statute * 1 E. 6. which is not 
2 - rd © loſt by the Demiſe of the Queen; for it is no Original Writ, but is 
; by 30, a. in the Nature of an Execution grounded on 'a Record precedent ; 
| for every Latitat is founded on a Bill of Mzrddleſex' precedent, and 
| ſuppoſes that the Party cannot be taken by the Sheriff of Mzddleſex, 
quia latitat & diſcurrit in another County; ſo the Latitas ä on a 
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| Hargrave <erſus Rogers. 


oro. Jac. 45. "HE Bail UE into a Recogniſance: for 4. MD! upon 8D Age 
1980 5 1 ing A. E to 0 Action to be Ne 8 Þ. for A a Debt: 
Ber | Necnen 
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Necnon, that if A. ſhould be condemn'd in the Action, arid ſhould 
not pay, that they would anſwer to B. the Condemnation. B. brought 
an Action againſt A. in which A. was condemn'd, and did not pay; | 
wherefore B. brought Debt againſt the Bail upon the Recogniſance, Conftration , 
and ſhewed the Suit againſt A. and the Condemnation, and that he of Condition. 
Bad not fatisfied it; but did not ſhew that . had eight Days Warn- Werning. 43 
ing to appear to the Action. And by Fer and Zelpertor he nee 
not ſhew it; for the Condition of the Recogniſance depends upon 
two Clauſes; the one the Appearance upon eight Days Warning, the bt 
other is the Satisfaction by the Bail, if A. does not pay the Con: 
demnation, comprehended in theſe Words (Necnon) And in this 
Caſe the Action is brought upon the ſecond Clauſe, viz. the Default 
- of A. that he has not anſwer'd the Condemnation ; and therefore 
tis needleſs to meddle with that Part of the Condition, which goes 
to the Appearance to the Action. But if the Action had been 
brought on the firſt Clauſe, then B. ought to have ſhewin in certain EE 
the Warning to have been given by eight Days. But Popham, Gau- Appearance | 
Ay, and Willianis contra; and that the Plaintiff ought of Neceſſity on Warning. 
to ſhew' the Warning to have been by eight Days; for firſt it is nt 
a Condition to be performed between the Parties, but between 
Strangers; for A. is a Stranger, and then the Bail are bound only 
to anſwer ſuch Condemnation in ſuch Action in which eight Dayͤs 78 
Warning ſhall be given, for that is the Ground of the Whole; and 
there is no Reaſon that A. by his voluntary Appearance without fach — 
eight Days Warning ſhould' prejudice his Bail; otherwiſe if the Con 
tion had been between A. and B. for there if 4 had appear d with- 1 
out ſuch Warning, it's his own Folly,” & volenti-non fit Injuria. And volenti non 
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according to this Opinion the: Plaintiff” diſcontinued his Suit, and the fic Injuria. | A 
| X nt 69s 22.1 a 4.4.4 , a 1 4 Ps „ Fro HEM P 49 
Defendant order'd to put in new Bail. Noa — 55 Eve Co | 
JD EOF DOPILIN DO PHI IS 007 T3 ** inne 18 ; 0 
4 TR i node bi,, ator 87 6: WAY F819 eam er bites” 1 
"TSS © - *% \ "1 $6 jc 3 ik St. George 5 0 aſe. "4; ITT D 3 5 TY "++ Va i 1 
C ee” +. 7 
TO rA, the Practice in the King's Bencli: That in all Actions Pen.Statutes, x 
1 brought againſt any Perſon upon any penal Statute, the De- Informa- i] 
fendant ſhall put in common Bail omy, and not ſpecial Bail; and — * 5 
„ at if ODE. Þ. 00 280 dd at Aon” brovele mn 
this was one St. George's Caſe of Norfo/k,' upon an Action brought Bail. 
againſt him on the Statute of 13 Elia. of fraudulent-Conveyances, Stat. 13 Eliz. 
where the Rule ſupra was ſhewn by the Juſti ces. 20 
| Bn, ide 1 ee. nn 11193 binn 1155 
The ſame Practice in the King's Bench; that an Executor of Ad. 1 Ven. 355. 
miniſtrator ſhall put in only common Bail, becauſe they are to be * 63, 
charged but with the Goods of another, viz; of the Inteſtate. 
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SE IN TOS 
All: 4 a * 


Jae #4 «Roe: ; The Defendant av d, that Ellen ke was lle 
in Fee of there Acres in P. and took R Pigot to Huzband, Mel 
2 by whom ſhe had Iſſue Thomas; Elen dy'd, the Husband in by the 
| Cuttely, ; and Thomas, the Heir in Reverſion, granted the Rent of, 
Traverſe 100 4. out of the three Acres to the Avowant, and for ſo much ar- 
rear; c. The Plaintiff, in Bar ſaid, That before Elen had any 
| Thing, one Fiſber was ſeiſed in Fee, and gave it to # Engerby. in 
: Tail: Fobn had Iſſue Ellen, &e. who 2 the Death of her Father | 
2 enter d, and was ſeiſed in Tall, and took Husband, ut fupra, and 
m7 Ive T bomas, ut ſupra, and dy d; and Thomas being in Rever- 
ſion, in the _ of the Tenant. 2 the Curteſy, granted, ut: ſapra, 
abſque boc 4 len Enderby was ſeiſed in Fee of the three Aeres; 
and upon tt a I ue was join'd, and found for the Avowant; and % 
was ſhewn in Atreſt of judgment, that in Effect there was no ſue 
join'd; for the Traverſe of the Seiſin of Ellen Enderby is idle, for no 
Title to the Rent is derived from her; but he ought to have tra- 
What Ilue Verſed the Seifin of Thomas the Grantor; wherefore the Iſſue ought / 
ſhall be a to be of ſuch a Nature, as might make an End of the Matter in 
Jeofail. Doubt, which is not in this Caſe, no more than if the Tenant in a 
Searure of = Formpdoy, would plead Non calp'; Bat (per Curigm), ale” a; aprer 
Iſſue might be taken, and the Traverſe is not good, yet it is aided 
 - » by the Statute of Jeofails; 3 for the 11 of Eljen Euderby was in a 
Sort and by Circumſtance; material; if, ſhe. was 1 Tail, 


and it deſcended to Thomas the Grantor, then by his 
Rent is determined; but if the Fee · ſimple deſcended to T. EE | 


> from Ellen, then it enables the Eftate of Thomas to be ſuch, out of 

| which he might grant a ſufficient Charge; and although it may be 
- tmagined os intended that after the Fee deſeended from Elen, that 
Thomas had changed it into an Eſtate-tail; yet (per OR > 


Court will not intend it now, 11 the parties are agreed 


9 * on e a 90 dn a8 e or 1 lb be che aps, — 
E. that Doubt is _refoly'd r As if t | | 
| ill plead. the Feoffment of 25 1 and: B. and that Vir er 5 


| and B. ſurvived, and enfeoffecd the Defendant, if the Plaintiff Will 
ſay, that J. S. did not enfeoff A. and upon that they are gt Iſſue, 

and it is found againſt him, although it 15 ok proper Ifſue ; yet it - 

_ aided. by the Statute, becauſe the Parties doubt nothing but the 
Manner of the Feoffment of whether it was made to A. or not. 

And of that Opinion were. . Feser. > len, Williams. 


Gaudy, contra. 
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. 0 fi a | Probes, BING and ele, 


mY 1 in "A erchibteton Wag, r Plaintiff r fo 1 PER * 


4 Time whereok,; &c. bad paid for Tithes of Wool and Lam 
2 a. and in, Proof of his Suggeſtion. per Tefes,. ſpoke, nothing 


bs. in two 


thereupon Henden moved the Court to have a e as well, —_—_ 
for the Lambs as for the Wool, becaule, the, Surmiſe/is of a joint Suggeſtion to 
Preſeri | £9 modo. cimandi for Wool and Lambs; 51 {nb . W have Prohi- 
Proof being for the Wool, he has fail'd; in the Whole: But (per ition. 


Curiam) there is a Difference between a Suggeſtion | to have a Pr 
bition, and a Preſcription compriſed in'it, and a Preſcription made 

in Defence, or by Way of Plea in any original Action; for in the 

latter Caſe of a joint Preſcription made for two Things, a Failure 

in one deſtroys the Whole; becauf'that'is by W ay of Title: But 

otherwiſe here, becauſe this Prohibition is only to give Juriſdiction ro. El. 536. 
to the King's Court; and therefore, altho* the Maintiff f. 
that the Court ought to hold Plea bord of the Tithes of the Wool and 
of the Lambs; and for the Wool it remains payable in Kind, __ 


ſo to be ͥeterthined in the Eccleſiaſtical Court; yet for the Lambs, „e 5 


' 1 *, 


in which the Modus decimandi is Yrovd, the Cen ſhall retain 1 
diction; for now upon the Proof it mall be taken, that the Pre 
tion, which makes the Plea. temporal, was only. for the Land 


god not a. Per Om? Eh yl e the others . 8 
ab ent. 728 i | 4 | 


1 | 4 3B 


24 
 ” © 


$67.0 / 
1 93 


| Nlineus rf Rigges. | 2 2 


— 


ineuy 9 aber of one Mering, man a Serie 1. o Jac. 1 1 
the Land of one Rigges, and before his Acceptance pray'd Starure-ſta- 
that the Land might be deliver'd' to the Extendors ; wherefore Pro- ple. 


ceſs iſſued accordingly ; and before. the Return of the Writ, Leber- Where the | 


ton moy*'d the Court, that the Extendors could not have the 15 ; Extendors - 


cannot re- 


becauſe ſince the Extent Rigges is dead, his Heir within Age, and fuſe the 

in Ward to tlie King 5g the N now in Poſſeſſion, and the Land Land. 

in another Plight than it was at the Time of the Extent ; but 2 King's Ward. 
allocatur per Curiam : And (by Popham) the Extendors ought to ſue ie Wards, 8 
to be relieved in we Court 0 . N wo Ea 15 
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rid Fs Richardſon. 


5 Tm Clit was fuck; 5 7 had a Debt owing to bim ** tha Teſtator Cro. * 
* Richardſon « on a ſimple Contract; and c came to the Defendant and aſſumpfit. 
. told 


47. 


of Things, Fails. 
Wool, but only that 2 d. had been paid far Tithes of Lambs; and A * 


a * Cro. El. 736. 
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Vide Moor 
702, 703. 
Cro. El. 804. 

Co. 9 
Mo. 853, 
1 Ro. Rep. 


379. 


9 Hetl. 1, 8, 
I I, 12. | 


| Aſſumpſit. 
Foreign At- 
tachment. 


London. wi 


What ſhall. 
be a good 
Conſidera- 
tion on Aſ- 

ſumpſit. 


found for the Plaintiff, it was moved in Arreſt o 
the Promiſe was upon no Conſideration; for, for any Wa that ap- 
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told him of it; who . ſaid, that if the Plaintiff would forbear Suit 
againſt him for a Time, he promiſed to pay him; it is a good Pro- 
an Action brought again 

other's Contract; yet in Law ſuch Debt on Simple Contract re- 


$54. mains a Debt, and is not abſolv'd by the Teſtator's' Death: And 


according to the Book 10 Hen. 6. an Action of Debt lies againſt the | 
Executor for it; and if he pleads to it, and doth not demur upon 


the Declaration, Judgment ſhall be given againſt him; and the 
Court ex Officio will not abate it without the Challenge of the Par- 
ty; but if the Heir promiſes on Forbearance of Suit to pay ſuch _ 

Debt, yet no Afimpſit lies againſt him; for there is no Confidera- 


tion, becauſe the Heir is liable to no Debt without Specialty. * 
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HE Plaintiff ſhew'd that he was poſſeſſed of an Houſe in 


1 London, in which Sebaftian Underholfter had a Chamber; that 
Sebaſtian was indebted to the Plaintiff in One hundred Pounds, and 
dy'd poſſeſſed of the Chamber, and of ſundry Writings and Sums _ 
of Money ibid remanen; and that the Plaintiff after his Death, 

for the Recovery of his Debt, attached the Goods, Cc, being in 


the Chamber, in the wi ets before the Mayor, Ec. in the 


Plaintiff's Hands for his Debt, according to the Cuſtom of the 
City; and that the Defendant, in Conſideration the Plaintiff at his 
Requeſt would permit the Defendant to enter into the Chamber, 
and take and carry away the Goods attached, necnon omnia Scripta 
obligat there being, promiſed. the ſame Day to pay the Plaintiff 
his One hundred Pounds: And upon Non 4 N pleaded, and 

Judgment, that 
pears, the Debt was but upon Simple Contract, with which the Defen- 
dant is not chargeable; for he is a meer Stranger, and no- Execu- 
tor or Adminiſtrator, for any Thing that appears: Alſo Part of the 
Conſideration being the Diſcharge of the Attachment, the Plaintiff 


_. ought to have ſhewn that an Action of Debt was depending at that 
Time; for there ought to be ſome Perſon againſt wham an Action 


of Debt ſhould be brought; otherwiſe there could -be no Attach- 
ment: To which it was anſ{wer'd, that the Shewing of the At- 
tachment was but the Conveyance, and not the Subſtance 'of rhe 
Action; and moreover the Conſideration is not that the Plaintiff 
ſhall diſcharge or releaſe: the Attachment, but only that he ſhall 
permit the Defendant to enter into the Chamber, and take and 

carry away the Goods attached; and alſo there being two Conſidera- 


tions expreſſed, the one the Carrying away of the Goods attached, 


him by the Law, becauſe it is of an- 
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the other the Carrying away of certain Writings Obligatory, 
which were not attached, altho the firſt Part of the Conſfidera= an 
tion ſhould be void; yet the other would be ſufficient to main- Ps C 
tain the Action; and Judgment accordingly pro Oner  — | 
2 Jac, Telverton and Serjeant Tanfield of Counſel with the 


+ 


+ 


Ling verſus Andrews. 


"HE Cafe: That after the Parties were at Iſſue in Treſ. Cro. 


: Ac. © 
1 paſs; and an Habeas Corfora awarded againſt the Jury, Erro?. of 
the Common Pleas where the Action depended, awarded a 1 | 
Snperſedeas quia improvide,. (fc. which was deliver d to lo eſt errar. | 
the Sheriff, who notwithſtanding return d the Jury before the Svperiedeas | 
Juſtices of Aſſiſe, who proceeded; and it was found for the the jur. 
Plaintiff; And Nloorton aſſigned the Matter aforeſaid for Er- To proceed 
ror ; and the Defendant pleaded; in nulbb eſt erratum :. And it wore is t- 
was adjudged Error; for the Error aſſign'd is a Matter in Fact i 
depending on a Matter of Record ; and then the Defendant by 
_ pleading in nullo eſt erratum has confeſſed it, ig. that ſuch 
Superſedeas was awarded and delivered to the Sheriff before 
the Trial: Whence it follows, that after the $uperſedeas deli- 
ver'd, the Sheriff's Hands were cloſed, that he could not pro- 
ceed to diſtrain the Jury, nor to return the Writ before the | 
Juſtices of Aſſiſe. Vide 5 Elis. "Dyer 222, 223. 4 Superſedeas 1 And. 26; 
directed to the Sheriff upon an Exigent, and the Coroners pro- Mo. 13: 
claimed him outlawed when the Sheriff had the Syperſedegs ; 
and it ſeems to be Error if the Proclamation & quinto exattus 
be after the Superſedeas deliver © 
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Kr John Harpur verſus Beamont. 


Ma at Sir T. Harpur's Houſe, and John Harpur his Son Cro. Jac. 56, 
drew me forth to ſee a Gelding, and then Thomas Beamont A Aion for 
did throw his Dagger at me twice, and thruſt.me through . 
the Breeches twice with his Rapier to have killed me ; all 
this was done by the Inſtigation of Sir John Harpur, and I can 
prove it. And upon Damages given to 100 J. and in Arreſt 
of Judgment, Popham Chief Juſtice, and Telverion were of 
Opinion that the Words would not maintain an Action; 
for when the Words ſpoken by the Defendant contain Matter 
of Fact, and Matter of Intention; as the Matter of Fact 
was, Thomas Beamont threw his Dagger at me twice, and 
thruſt me through the Breeches racks the Matter of Intention 
| | | was, 
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| was, what the Defendant collected from this Fact, eig. hr i: 


was. done to hade killed him; and then concluded, all this- 


was done by the Inſtigatiom of Sir John Harpur; they ſhall be 
taken in the wilder Senſe, id eſt, that that was done, was 


done by the Inftigation, &c. and that was only the Flinginz of 
the Dagger, and the Running him thro the Breeches, which 


is no Slander, but an Imputation of a Treſpaſs; and ſhall not 


be taken to refer to that which was but in the Intention of 


Cro. Eliz. 
308, 349. 
| Cro. Car. 
277. 


Error. 
Infant by 
Guardian. 


Where In- 


the 8 


John Harpur procured T 
me, to kill ne; and then there is no Queſtion but the Words 


Speaker, gig. That it was done to kill him: As if one 
ſhould ſay, J. S. lay in Wait for ne, and his Intention was 


to kill me, and he did it by the Procurement f J. D. "Theſe 
are not Words of Slander to 7. D. for they extend only to 


laying in Wait ; for that is the Fact, and the Intention of the 
Laying in Wait is a By4thing meant to be coupled with the 
other. But Gandy, Fenner and Williams, contra For the 
Words ſhall not be taken dividedly, but altogether. as they 
were ſpoken, and fo _ Slander ; as if he had ſaid, Sir 

omas Beamont to caſt his Dagger at 


are actionable. Ouod fuit conceſſum ab omnibus; and Judg- 


ment enter'd accordingly againſt the Defendant. 


1 k 


King ver ſus Goſper and Shire. 


PHE Defendants in Replevin, againſt whom Judgment 


was given, aſſign for Error, that where there were two 
Awowants: One of them was within Age, ſo he ought to 


fancy ſhall have appear'd by Guardian, and not by Attorney; but in the 


not be Error 
for Want of 
a good Aſ- 


ſignment. 
Error in 
Fadt tried. 


9 Co. 306. 


Aſſignment of the Error, it is not concluded to the Country, 
viz. Et hoc paratus eft verificare, Gc. and the Defendant in 
Error pleaded in nullo eft erratum. Et per totam Cur” (Pop- 
ham being abſent) the Judgment ſhall be affirm'd; for when 
a Man aſſigns Error in Fact, he ought to put it to the Coun- 


try; for the Jurors only ſhall be Triers of it, and not the 
Judges; and then in this Caſe by not concluding to the Coun- 


try, it is an Error not triable by the Court, but in its proper 
Nature by the Country; ſo it cannot be adjudged; RT. 
it is tantamount, as if no Error at all had been aſſigned; for 
the Defendant by pleading in nullo eſt erratum, has not con- 


feſſed it to be Error, but has only put himſelf upon the Judg- 


ment of the Court; and the Court in this Caſe cannot be 
Triers of it. Quod nota bene. 1 | 


Palmer verſus Welder: 
1 Djudged uma voce that the Value belongs to the Lord Co. Jac. 66, 
33 f hes” | 4 ; | 4% | * 5 Co. 126. b. 
F without Tender; for it may happen that the Infant 5 Co. 50. b. 
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may be eloignd, or he may travel beyond Sea in his Value of 

Father's Life-time, that the Lord cannot come to tender; and oh 
the Statute which ſays, de mero Jure, ſhews, that the Value 

is not any Thing given by Law ſpecial, but by the Common 

Law and Rule of Reaſon, in Recompence of the Loſs of the 

Services, which.the Lord ſuſtains by the Nonage; and alſo in 

this Action the Tender is not traverſable. Onod nota. 


* , 


Barnes verſus Worlich. 


others being his Bail anuceperunt habere the Plaintiff in ag 0.4 


Chancery ſuch a Day ad flandum Furi in hac parte; and cap. 10. 
that the Plaintiff proſequeretur cum effeiu, viz. quilibet eorum Recognt- 


18 an Audita Ouerela brought by the Plaintiff, Maſſey and Cro. Jae. 67. 


ſub pena 2001. to the Uſe of the King, and 200 J. to the Uſe „ 


of the Defendant, according to the Statute 11 Hen. 6. cap. 10. Condition. 
quas conceſſerunt & quilibet gorum conceſſi de terris, Cc. ac- um Ju- 
cording to the Statute levari, S prtat the Plaintiff before 

the King in Chancery on ſuch a Day in forma prædicta non 
habuerint ; ac fs idem the Plaintiff his Writ againſt the De- 
fendant in forma preditta non proſequitur cum effettu; and 
the Plea was proſecuted to Iſſue, and Judgment, quod Oyer 
nil caperet per breve ſuum, Oc. prædictus tamen the Plaintiff 
after the Judgment hcuſque has not ſatisfied the Defendant 
the 200 J. nor render'd himſelf to Priſon till he ſhall ſatisfy 
the Debt juxta Faris in hac parte Exigentiatn, & fic idein 
the Plaintiff aon ſtetit Furi in hac parte, whereby the Bail 
have forfeited theit Recogniſance; and thereupon the Defen- 
dant demanded Execution againſt them: And upon this Scire 
 fFacias brought againſt the Bail, they demur'd, ſuppoſing that 
no ſufficient Breach' of the Recognifance is affigned ; for (per 
Godfrey) where the Condition is Parcel of the Recogniſance, 
there he who ſues Execution thereon, onght to ſhew the 
Court that the Condition is not perform'd ; which was not 
in this Caſe; for the Recogniſance ſtands upon two Conditions; 

' 1, If the Bail have the Plaintiff in Chancery ſuch a Day, &c. 
2. If the Plaintiff proſecutes cum efettn ; and the firſt of theſe 
e EOS Dy Conditions 
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Conditicns is not ſhewn to be broken, 07s. that the Plaintiff 


did not appear at the Day, &c. in Chancery; but the Breach © 
is aſſign'd in a Point out of the Condition, ig that the Plain- 
tiff has not paid the 200 J. &c. but per Popham & totam Cu- 


riam adjudged contra; for the Words in the Beginning of the 
Recogniſance, vig. [ Srandum Juri] import the Whole, and 


include all that is to be done, oig. as well in the Cburſe of 


the Proſecution, as in the Effect of the Suit, is. Execution; 
for to proſecute cum efettu, is to follow the Suit, till Judg- 


ment, and that is but Part of the Plaintiff's ſtanding To the 


Information. 
Venire fa- 
| Clas. 


Law; but Finis Juris in this Caſe is fo pay the Condemna- 
tion; and therefore theſe Words in the End of the Recogni- 
ſance, Si idem the Plaintiff his Writ, Gc. do not make any 
new Condition, but only in ſome Sort expound in Part theſe 
Words, Standum Juri: As appears by theſe Words (iz forma 
predifta) twice inſerted, which Words refer to Standum Ju- 
ri; for that is the Form mentioned before. | 


Brigges werſus Tompſon. 


IN this Term, between the King and one Tompſon, in an 

Information upon the Statute 21 H. 8. for taking to Farm 
Land by ſpiritual Men; the Award of the Venire facias to 
try the Iſſue was made returnable abicunq; &c. but the Writ 


of Venire facias was made returnable coram nobis, omitting _ 


theſe Words ubicunque, c. ſo that it did not anſwer the A- 


ward on the Roll; and the King's Bench is removable, ſo 


Cro. Jac. 63, 
1 Brownl. 
201. 

Mo. 765. 
Treſpaſs. 
Donative. 


Reſignation. . 


Ordinary. 
Colla tion. 
Exemption. 


that coram nobis is altogether incertain, and out of Courſe; 
and Judgment was ſtaid on this Point. 2785 


IR Fairchild verſus Gaire. 
Reſpaſs for Tithes of the Church of B. on the Verdict - 


1 the Caſe appear'd to be, that the Defendant was col- 


lated to this Church, being a Donative, by A. and B. the Pa- 


trons; and that this Church is exempt from the Juriſdiction 5 


of every Ordinary. The Defendant reſigned to 4. and to C. 
who is a Stranger, & quibuſcumqueè aliis E who have In- 
tereſt, Eccleſiam ſuam de B. cum omnibus Furibus, &c. both 


the Patrons. paſſed their Eſtates to D. who collated and inveſted 


the Plaintift in the Church ; whereby he ſeiſed the Tithes in 


Queſtion, and the Defendant took them; and concluded, Si con- 
ſtat Curiz, that the Reſignation is good, then pro Owerente, o- 


therwiſe pro Defend'. Et per totamCuriam, Judgment pro Oue- 
rente; for the Reſignation is good, both in Reſpect of the Thing 
which is reſigned, and of the Perſons to whom; for this Donative 

5% IS 18 8 85 EL being 
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being exempt from Ordinary's Juriſdiction, the Reſignation 
G be fits his Hands; and 2 Incumbent mall ner be. 
compelled to keep the Church nolens oolens, if the Patron wil! 
, accept it; and therefore there being no Perſon to whom the 

- Reſignation can be made, but into the Hands of the Patron, it 


— — 
- 


the Stranger; and the rather by Reaſon of the Words ſubſe- and «5, 
quent (quibuſcung; aliis perſonis); which Words include all that ger. 
have any Manner of Intereſt. Then when it is found, that D. 
who collated the Plaintiff, had the Eſtate of both the Patrons, 
altho' no Agreement is found of the Patrons to the Reſigna- Agreement 
. tion, it is not material; for this Finding of the Grant over 8 in a 
D. implies as much in a Verdict; then this inveſting of the 2 Co. fl. b. 
Plaintiff in the Church by D. is good to give him Power to take Firſt Poſer. 
the Profits by Reaſon of the firſt Poſſeſſion; and altho' the Do- %. 
fendant reſign d only the Church, yet that goes to all that be- 
longs to the Church, and that the Defendant had as Rector 
' there; and therefore 6 E. 3.—is, that if the Patron grants Eo. special ver- 
cleſiam, it paſſes the Advowſon. (But nata, Herle there ſaid ut. 
that was in ancient Time, ergo tis not ſo at this Day; to which P* 17. b. 
the Court ſeem d to agree:) Et per Curiam, (a) the Reſigna- (4) 5C0.97. 4. 
tion is the ſole Point which che Count is. to determine in this © 
Cafe, for of that alone the Jury doubted ; and that is only re- J. , 238, 
ferd to the Court. But per Popham Ch. Juf. if the Patron Jury's* 
of ſuch Donative will not collate, there is no Remedy to com- Doubt. 
him; but it is left to his Conſcience, and he may in Time . 
of Vacation (b) take all the Profits, and ſue for the Lithes in (4) vide 
the ſpiritual Court: For this Donative grew at firſt by Conſent Fitz. aid de 
of all Perſons who had any Manner of Intereſt, viz. the Ordi- _ * 
nary and Pariſhioners. But Gaudy, Fenner, Telverton and Mil. Spiritual 
liams contra, and that the Ordinary might compel him to col- Court.. 
late ſome Clerk; for Rectoria is only exempted from the Ju- 
riſdictian of the Ordinary, and not the Patron; and it goes 
only to Charges to be taxed upon the Church for the Ordina- 
ry's Attendance in Viſitations, and ſuch like: And per Pop- 
ham, altho the Church in the Execution of the Charge be | 
ſpiritual, yet the Patron may collate a meer Layman, as well 
as the King may make a temporal Man a Dean, quod Spe Dean, 
accidit : But all the other Juſtices contra, in Caſe of the Per- 
ſon which is merely ſpiritual ; but as to the Deanery they 
granted that; for that Function is temporal: And yet Williams 
N ſaid, that Lay- men, who have Deaneries, ought to 
have and always have had Diſpenſations from the Arch- piſpenſa- 
biſhop: And if the Incumbent, in this Caſe of the Dona- tion. 
tive, preaches Hereſy, or, Oc. by the Attorney General and 8 


| is good; and altho' the Reſignation is to one Patron and a An 4 dons 
Stranger, yet it is good to both the Patrons, and void as: to to bim who | 


has Intereſt, 


ro. Car. 22. 
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Pop bam, the Ordinary may correct him for Nefon is not e. 
a empt from the Juriſdiction, but Recloria only: But per Gan- 
Fenner, Jelperton and Williams, the Ordinary cannot ©, NR 


| ” 


ay, 

rh him, for the Perſon! is privileged. in Reſpect of the 

| Place; but the Patron may by Commiſſion in its Nature exa- 
mine the Matter, and ouſt; and deprive him upon Cauſe; 
e 33 Hyod nota: And fac accidit in the Caſe of one Conert, as Gann 
e and Williams ſaid, where the Biſhop of J4nchefter. was Do- 


- k Y 1 { 
- | . N 5 'S RN 
. # 6 . 1 N 
|, % " I "A 
: ” F L - 4 4 
's d ; . 12 4 . i ; 11 914 14 — * 2 e 1 # 
f d £ ” ; . SAL | " # # " TSS IT SS : F 18 N : ? £4 * 
; | - 
7 Moore verſus Foſter. 
1 1 
eorg \ | p : 2 19 " F g 
- . A. N ' - K , * > 


Cro. Jac. 63. 85 R George Moore (with others) being a Commiſſioner 0 
orcs, . examine Witneſſes on a Suit in Chancery between A. and 
foner of B. J. one of the Parties (po/#o the Defendant) ſaid to him, 
Chancery. that he was a corrupt Man, and that B. had ſet him an Horſe» 
der ham pack with Bribes to ſuppreſs Fuſtice, Truth aud Equity; and 
Bribery. upon theſe Words, Sir George brought an Action; and this 
Indiment. Matter appear d in the Declaration, and it was found for the 
ey. Plaintiff: And (by Fenner and Milliamt) Judgment ought not 

| to be for the Plaintiff; for the being a Commiſſioner by the 
mutual Aſſent and Election of the Parties, is not in any judi- 

cial Courſe, but only arbitrary whether he will be or not; 

and alſo by the Common Law of the Land, the Miſuſage and 
Ml.iſcarrying of a Commiſſioner of the Buſineſs is not puniſh- 
able; for he is not ſworn to do any Thing, but it is only vo- 

luntary; alſo it does not appear that the Commiſſion was 
return d; and ſo all former Proceedings fruſtrate; and altho 

the Miſdemeanour of the Commiſſioner may be puniſhed in 

| the Star-Chamber, yet that is but diſcretionary, and not de 

9 Co. 70. b. rigore Furis, But Popham Chief Fuftice, Gaudy and Telver- 
71. a. tom contra ſtrenuouſly ; for the Commiſſion in this Caſe to the 
Commiſſioners iſſues under the Great Seal, and is d ſpeciaF 

Truſt and Confidence which the Court and the King (as appears 

by the Stile of the Commiſſion) repoſe in the Commiſſioners; 

and to falfify this 'Truſt is a great Offence ; and for Bribery to 

ſuppreſs Truth, is a heavy Slander, And if F. and E are Ar- 
bditrators between A. and B. and 4. ſays to J. that he has taken 

ſuch Bribes of B. that he is Fallen from hearing any Thing on 

9 his Side, it is a Slander puniſhable ; for by the Common Law 
ſuch Corruption in Matters of Reference may be puniſhed by 
Indictment; and fo may Forgery be puniſhed at the Com- 
mon Law; otherwiſe the Law would be defective, to ſuffer ſuch 

_ Offence without Puniſhment : And altho' the Commiſſioner is 
not ſworn, nor the Commiſſion return d, yet that does not 
Fu 42 2 . extenuate 
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the ſdme. And Judgment was given accordingly. 
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IN an Action on the Statute of 2 E. 6, for not { 

1 of Tithes z the Plaintiff ſhew'd that the Rector of Modbury 

lad two Parts of the Tithes in three Parts to e 


1 | | Mo. 91. 
Tithes ; and laid it to be by Preſcription as to the Manner of Ney 3. 
the Receipt of the Tithes by the Parſon and the Vicar, from Tithes de- 
Time whereof: He further ſhew d, that the Parſon and Vicar manded on 
had by ſeveral Leaſes demiſed the Tithes to him ; and ſo he {F7ern! Tir 
being Proprietariws of the Tithes, the Defendant ſowed fo ation. 


4 = 


many Acres within the Pariſh, oi, Mheat, Rye, Cc. and car- 


ried them away without ſetting forth decizram gartem deci- 


 marun predictarum to djs Damage, e. And upan Nil dee 
lain - 


pleaded, it was found for the Plaintiff; and in Arreſt of Judg- 


ment it was ſhewu, that the Plaintiff has in this Writ com- 


pic ſcyeral Actions upon the Statute ; and this appears by 


is own Shewing ; for he does not claim the Tithes under one Joinder in 
e Aion. 


Title, but under the ſeveral Titles, of the Parſon, ee of th 
two Parts, and of | 


the Vicar, big. of the third Part; and no 


more than the Parſon and, Vicar can join in this Writ, by Rea- 
ſon their Titles are divided; no more can the Plaintiff, who 


claims {everally under them. And it ſeems, that the Parſon 
cannot have this Action againſt ſeveral 'Tenants for not ſetting 


forth their ſeveral Tithes, tho all the Tithes belong to him, 


becauſe he cannot comprehend two Actions in one; quod Fen- 


ner concedit ; but all the ether Juſtices contru; for altho the 


Vicar, and the Parſon in this Cafe eannot join, becauſe the 
claim the Tithes ſeverally by divided Rights, yet when bo 


their Titles are conjoined in one Perſon, as they are here in the 


Plaintiff, then the Matter of the Title is likewiſe conjoined in 
one; and it is ſufficient to ſhew generally, that the Plaintiff is 
Firmarius or Proprietarins of the Tithes, without ſaying by 
what Title; for this is but a perſonal Action founded meerly 
upon the Contempt againit the Statute, in not /ertimg forth 
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extenuate the Slander ; but the Defendant's Malice appears 
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the Tithes; and alſo he doth not demand any Tithes by this pog. 12. 


Action, ſo that the Title cannot come in Debate; but the De- 
fendant is only to excuſe himſelf of the Contempt: Let it 


was agreed by all, that the Plaintiff ſhould recover the Tithes 
again by any Suit Damages, 


in Damages, and ſhould not demand them 
after his Recovery in this Action. Quod nora. 
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Cro. Jac. 68. 


La das 1 _- 2 n A 1 Brownl. 86. 
that the Vicar of the ſame Place had the third Part of: the Mo. 91. $6, 
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| Cro. Jac. 64 f Fter Iſlue between the Parties, the HVenire ae upon - 


Treſpaſs. which the Trial was, was made returnable qzind' Hill, 


| Amendment and bore Tefte 12 Feb, which is the laſt Day of Hillary Term; 


and yet (per Curiam) it ſhall be amended in the Date of the 
Tete, viz. to iſſue forth before the Return of it, and that in 
Favour of Trials; for it is but the Default of the Clerk. 
And a Precedent was ſhewn where the Venite farias bore 
Teſte 24 Feb. which is ont of Term returnable in the Term- 
| Time; and it was amended. And alſo in the Caſe in Que- 
ſtion the Diftr Farar likewiſe bore Teſte 12 Feb. which is 
the ſame Day of the Teſte of the Veni faciat; and this 
Diſty in its Nature iſſues after the Penire facias teturn'd ; and 
- amended alſo in that Point, for it is but a Miſpriſion of the 
(2) Poſt. 69. Clerk: But in the ſame Caſe this Term, between (a) Lee 


Cro, Jac. 78. plaintiff againſt Lacon for a Treſpaſs in Com Salop : After II- 


ſue between the Parties, and a Venire facras awarded on the: 

Roll, (which Award is always general) the Writ of Venire 

| facias was made (FVicecomitt) omitting (Salop) for a Space was 

* in the Writ. for it; but yet it was really executed by the She- 
rift of Salop; and it was alledged in Arreſt of Judgment, 

that the Penire facias was vicious for that Reaſon : But by 

Statute of Gandy, it ſhall be amended; and per Fenner and Williams, it 
eofails. is as no Writ, becauſe it is not directed to any Officer, and then 


* * 


alk. 454 it is aided by the Statute of Jeofails. 


Sir John Hollis verſus Briſcoe. | 


ILE keep, Thieves and Traytors to do Miſchief, and gives 
Cro. Jac. 58. | 9 6974 
, g J them nothing for their Labour but blue Liveries : An by 
Popham, the Words are actionable; for the Words (do Miſ- 
chief) ſhall be intended in that Kind, and according to the 
Qualities of the Per/ons ſpoken of before, viz. to do Theft and 
Treaſon ; as if he had ſaid, J. S. keeps a perjured Fellow in his 
Houſe for his Purpoſe, to ſerve his Turn withal; it ſhall be - 
intended, to ſerve his Turn in Perjury. But tota Curia con- 
tra in both Caſes ; for a Man may keep Thieves and Traytors, 
and not know them to be of ſuch Condition; and likewiſe he 
may keep them to do Hurt and Miſchief, and yet not in Theft 
or Treaſon ; as to break down his Neighbonr's Hedge, to chaſe 
bis Cattle, &c. and Judgment was enter'd, Nil capiat per 
billam. (This Caſe was adjudged in Term. Hill. 2 Fac.) © 
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| b. EBT 5 "Rs Bitter againſt William ha as Ad- Cro. Jac. 67. 
| miniſtrator of 7. S. The Defendant pleaded Plene ad- 2. Da. +87. 
miniftravit: Tho Plaintiff replied, that he ought not to be ON pl 
"barred by any Thing faid Per prediflum Willelmaum; for be 7 
ſaid Prediftus J. habet, & die Jniperrationis, o. habyit, di- ir Vera. 

verſa bona, Gc. & hoc pe tit, Oc. And it was moyed in Ar- 
reſt of Judgment, that ere was not any Iſſue joined; for the 2&5 abu 1 
Plaintiff ought to have replied; that the Defendant had Aſſets, 90 * 
and he ſays that he himſelf has Aſſets, which is not the Mat. Cry 1 18 
ter in Queſtion; but (per Criam) it ſhall be amended, for Gerl 752 
it is but the Default of the Clerk: As 9 Elis. Dy. where it 8 Co. 161. ”_ 
is ſaid, & Praditt Defenders ſimiliter, where it ſhould: be N 261. 
Polis e Per ter; and ue: has been often amended, ' Ee” 
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1 r 
malen ſis lckman # * Rot. ge. n 972 * 
N an { Adtion- of: Capchent to deliver” 5 tho Defenidant Covenant. 
pleaded two Pleas iſſuable; i. a Delivery of the Iron Denurietl- 
according to the Covenant, and by bis third Plea he Diſconinu- 
places a Concord; upon which he Plaintiff demurr d gene- ow q _ | 
rally, Et dicit quod placitum predif? minus ſuffic, Oc. And 3 
r Curiam) it is 4 Diſcontinuance of. the whole Matter; Placitum, to 
2 this Word (Placitum) is incertain to which of the three fn ü 
Pleas it ſhall be referr'd, ſo that as to two Pleas pleaded, the _ 
Defendant remains unanſwer d: Alſo if it ſhould Rk taken that 
this Word (Placitum) goes to the laſt Plea only, becauſe the 
Pleading of the Concord is the Matter only doubtful in Law, 
the other two Pleas being only iſſuable, upon which it ſhall 
Rot be preſumed: that the Plaintiff would tender a Demurrer, 
then the Plaintiff not defeending to Iſſue upon the other two 
Pleas, nothing is done as to them, ſo the Record is imperfet, 
and by — a GT Hawa uw Nw. © whole Ma Matter. 1 
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| tinuance of it ad Nocumentium of the 
— as that now is; and ſo the Jurors conelude; that the ſaid Wear 


Aeg, Ke. the Indiftment adjudg'd void, becauſe 


ERegqueſt. 
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Indifment. PIR Edward Winter, and ſeveral 2 8 for 
z erecting a Wear upon tho River Me, whereby the Paflage 
Hae the fate with Boaty cee was Ropped and hinder'd, ad 
vught co be jt; was laid to be in the Time liz. Aund 43: and for the Con- 
the Subjects of the King 


az con- was erected and continued contra Pacem Regis nunc; (Fc. and 
5 Sano * 
* Co Pacem: nuper Regia, as contra. Pacem: Regis nud; tor the 
16 = 14. eee e of the Tort was in the Time of the Queen, 
1 tho and that was an Offence to the Crown at that Time; for al- 
1 | Ae Parties. might be indicted for the Continuance of 
this Tort only, without alledging in faf7o, or expreſly, when 
the Tort. commenced, y n of this Indictment is not 
to make the Offences ſeveral, as they are in ſe; becauſe al- 
though the Jurors have concluded upon both, yet they have 
found the Peace of this King only to be broke. But, by 
Popham Chief Juſtice, if the Concluſion of the Jury had been 
upon the Continuance of the 'Tort only, then it ſhould be ta- 
ken in Law to be an Indictment to that Purpoſe only, and the 
other Matter of the Finding of the Erection of the ſaid Wear 
to be but an Information Yyomtedo- Res geſta fait: Or if the 
| Jurors had found, that whereas Sir Edward Winter, Cc. had 
in the Time of the Queen erected, c. they continued it in 
the Time of this King, contra Pacem Regis nunc, it had been 
good; becauſe the expreſs! Matter found was only the Con- 
tinuance of the Tort, and the other but a Recital or Intro- 
duction to the Matter found. Qund Curia conce ſt. Telverton 
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The Caſe of an Hoſtler. N 
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N an Actien en the Caſe: on 4ſnnmpfe,: the Plaintiff de- 
clared, and ſhewed himſelf to be an Hoſtler, and that the 
Defendant brought his Honſe to him, and agreed to give 6 d. 
Livery for Day and Night; and beeauſe the Horſe hadi been 
there for ſo many. Days and Nights, as amounted: to 20 J. the 
Plaintiff brought: the Action, and declared, Licet ſapins requi- 
fatus, without alledging a Requeſt ia fado: And it was ad- 
1 Cro. El. judged gnodi; for f where the Ground: of the Action is for a 
Huw, 3. Debt, in which Caſr the Law implies the Promiſe, there the Re- 
Poph. 160. queſt is not iſſuable, nor Parcel of the Conſideration: Otherwiſe 
Oro. Jac. where the Action is founded upon a mere collateral Matter, and 


8 : | | af So | 
2 Sand. 33. not upon a Duty, for there the Requeſt is iſſuable, and ought = 


Aſſumpſit. : 1 


AR of Law. 


ey 
” 
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dem ee and ah thei Agricid ws for 6A. 
Day: expe Night and the Plaintiff has —_— e many 5 
and Nights as amount to 201. and demanded a Retompence | 
© upon the Promiſe agcofdingly, yet it is good; for the —— 
hall not be compelled to bring his Action for every 64: but Single Bund 
the Promiſe is intire in it ſelf, r, to pay all that the Horſe i i 
ſhall take {ceuranm Rat am 6d. Day and Night. And it is not 5 
to be compar d to a * {ingle Bond, an which the Action does * Ow. gb. 
not lie till all the Days are meurrd; for there the Writing is 1 Int, 47. 
Simple in the Whole: And in this Caſe it was ſaid by Ps 398, b. 
Chief Fuftice, that if a Man brings his Horſe to an Inn, and 8 
leaves him there in the Stable without any ſpecial Agr An N. 
what to pay, there the Innholder is not * to deliver the Holler. 
Horſe, till the Party and Owner has deftayed his Charge for 
the Horſe; + but he may juſtify the Detainer of the Horſe far # Salk. 388. 
his Food and Keeping: An after the Horſe has eat as Huck + * 
as he is worth, the Innholder, upbm a reafonable. Praiſement, Mo. 87). 
may ſell him, PR, it is a capt Sale in Law, But in the Caſe © OSS. . 
fapra, although the Horſe hat ear out his double Price, the 6 4x 5 
Innholder could not ſel] him; for he has rclied upon, the, Pro- Sale ö 
miſe to Ry y 64. Day y and Night, and be muſt reſt upog. thats nor bee 
So if a ff Tailor hey my get to to make, and he Tae it for his Li- | 


C "i 
4 
o > 


accordingly, be is not abliged to deliver, it till he is F very. 

_ the Making of it; but h in that Caſe he may denn ben, 2 
rill he is paid; yet for Defa 105 de anhot 5 fl 15 rab 
es in tho other Cafe te may fell th Nate ni „ 

cauſe the hie of the Hort is a Eat ge, becauſe, 5 7 950 3 

but the Keeping of I Apparel is not 5 y Chingy 158 . b 
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EN 1 of) estas Gvods/ i m ner this Deftodahr Cho. Jab. 53. 
pleaded: that the Plaintiff had! brought the like Ackien a. . 75: 
pain inſt J. Fl for the fame Goods hefore this Abaion broußht. Where Judg- 
a- which Suit he ſor: far 'pr6 eff 2 What" he ment againf 
had Judgment” and Exccutiun agalhff I N and vert d that provi . 
the Goods contain d in bath Aids" were the” fame Goods: Sint an- 
Upon which: the Plaintiff: demurid y and it Was Aft r 
painſt the Plaintifk And a Differerive : Was 3 1 
whole Court, where'' the Demand and Necbvery is 4 
Thing certain, anch where: of a Thing incertain: 22 where 
two are bound in 1 %% te J. 8. jointly and ſeverully 154% 
there g; Rerovery and Exetution" agalhſt one is no Bar 4 a 
gainſt the othier ; | for Executien id not' any Satisfaction bes n 5 
the 190k; demandedz- adcording: to the * * * 227 1 4415. 
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Aﬀion a- E= 
gainſt two. 
—Recavery a- 
_ gainſt one. 


Latin, Word 
Improper: 1 1 , . ö 
ä bo- the Plaintiff in 1800. anc 
un. Special, and among others, De una Hama, Anglice, a Crotu of 


Wherea Von; and upon Von Culp pleaded, it was found for the Plain- 
Bond paſſes tiff, and Damages aſl 


for the Battery of Hickman 


x 1 7 1 1 # A . ; g * . { ; : 
6 a a , 
1 * „ 119 Fa . el DEE. 1 N f * 8 " 4 I . x" ' ; 
4 A to ol ek Chane Ve [15 Roboth .. 


3 } 


Treſpaſs. _ a N Onare bona G Catalla ſua ce pit, V12..1UM Scrip- 


tum obligatorium, iu ke continetnr, quod J. S. teurtur to 
declares of ſeveral other Goods in. 


Cas 159 


d: But adjudged, Ni. capint per Bil. 


b Grant * 6 FX 7 : : 1 7227 * a — 
de bonia& lam; for by Fenner, Nlberton and Williams, when a Man ex- 


Nee, A. * preſſes in Latin a Thing to be taken by Wrong, and engliſnes 
NN it; if the Latin Word has no ſuch Signification as is engliſned, 
ſuum Prin- it is NO | 2 

cipale. of Torr, but for an Engine with which a Houſe on Fire is 


it is not good; and in this Caſe Hama is not Latin for a Crow: 


pulled down ; but if he declares on a Latin Word, which has 
no perfect Signitication, nor ſo elegant as it might be; yet upon 
his Engliſhing of it whereby the Plaintiff's Meaning appears to 
the Court, the Plaintiff ſhall recover, and the Jury ſhall be in- 
tonded to give Damages according to the Declaration in Las 
2 tis, not having Reſpect to the Engliſhing; but when there 1. 
a proper Latin Word to expreſs the Thing taken, there if the 
Plaiatiff declares by another Word, it is not good. But that 
woas taken by Popham and Caudy to be too nice, and to tend 
_ . to the Subverſion of ſeveral former Judgments. But per tatam 
Curiau the Action does not lie; becauſe:he declares of divers 

— Goods and Chattels; and amongſt others, he declares of the 
Taking of a Bond; for a Bond, or the Value of it cannot 

be demanded by the Name of Goods and Chattels ; for 


* .i% # 1 #3 
- 13 EY 
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Cro. Car. | 
26: & Catalla = and may paſs by that Name; yet for as mu 
$8. © wes TRE NM 
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N — — 8 | | Few m4 ee e 4 Wen — * — b = (om rs Fr) ee ANGLE —_ | | * | 
as the Debt included and wrote upon it is the Principal, the Hard. 111. | 1 
Words of the Grant dugbt to comprehend the Name of the g. k b , 1 
Principal. But (per Popham) if a Man grants to J. S. all vide Cr. ; 4v 
his Goods and Chattels in ſuch a Box, and there are Bonds in Aeg 106 | I 
Te 4 


that Box, there the Bonds paſs by Reaſon of the ſpecial Re- b. 
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T* Reſpa; the Action was laid in Com Falop; and upon Cro. Jac. 78. 
1 Non Culp pleaded, a Perire facias was made Picecom 7 oval: 
with a Space for Salop”, but Sap was not named at all, and Treſpaſs. | 
by Virtue of this Writ the Sherift öf Salop", empanell'd the Yoid verire: 
Jury, who found for the-Plaintiff; and the Matter ſupra was —_ 
alledg'd in Arreſt of Judgment, viz. that the Penire facias Statute of 
was vitious, ſo a Miſtrial: But by Fenner and Williazns Juſtices, ati. 
'tis as if no Penire facias had been awarded, and ſo aided by cias amend- 
the Statute of Feofarls; for in as much as the County, (big. 4 . ; 
Salo) is left out. and omitted, the Sheriff of Salop' had, no faint 
Power nor Authority to ſummon, the Jury, becauſe the Writ, 
which is his Warrant, was generally (Vicecomiti) and is not 
of any County: But, per totam Curiam, the better Way is to 
amend it. In which this Difference was taken, where the 
Action is laid in Com Salop, and upon Pleading ſpecially _  -.. | 
Iſſue is drawn to a Foreign Forts Fe there the Entry and . 
Award of the Venire facias upon the Roll is ſpecial, oz. to 
the Sheriff of the County where the Iſſue to be tried ariſes; 
and therefore in ſuch Caſe a Writ of Venire facias Ficecomits 
(with a Blank) will not be good, becauſe it ſtands indifferent 
to the Sheriff of which County the Yeaire Facias was intended Ns 
to be awarded; and upon that Incertainty it will be ill. But . l 
where the general Iſſue is taken, or the Matter is triable in | 
the ſame County where the Action is laid, there the Yenire 
facias in the Award upon the Roll is only; Fiat inde Turata, 
which ought of Neceſſity to be to the Sheriff of the County 
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where the. Action is brought, and cannot be intended other- 
wiſe; and therefore it is but the Fault of the Clerk, which 
ſhall be amended: And ſo it was. 7eloerton pro Quer 


Baily verſus Moone. | 


\ Relpaſs of Battery in Plimonth before the Mayor i Brownl. 
and Bailiffs there; upon Non Cuip pleaded (which Treſpaſt bY 
Iſſue appeared afterwards to be waived, and Judgment to Error. 
be given for the Plaintiff) a Writ of Inquiry of Damages 
was directed to the * the Mace there, * 

. | | 55 e 4 cd. 
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| Sacr amentum. 12; Ge. they 1d 
bei mam Curiam before the 


a Writ of Error brought in the King's 
by the Record returned, that the Writ of 


Bailiffs: And upon 


3 : Bench, it appear d rd | 
*  . Inquiry of Damages was taken before the Mayor of Phmonth, 
. who is alſo Judge of the Court, and for that Reaſon it was 


reverſed; for the Writ warrants the Inquiry of the Damages 


to be before the Serjeants at Mate, who for this Purpoſe by 
ore the - 


| the Writ ate made diſtin Officers; then an Inquiry be 
| Mayor is not warranted: by any Writ, and by Sonſequenes 
Judgment to recover ſuch Damages taxed before à wrong Of. 
ficer 
- -  z0ta Curia conceſſut; Yelverton pro Querente: 


| % . | y Vale verſus Eg] TY OV 
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Cro. Jac. 69. THE Plaintiff declared in the Court of Coverrtry' on ati 
I Apumpſit, that whereas the Plaintiff and Defendant 


ſumpfit. DT [ "I . | - ; 
ſuch a Day nan computaſſent, vis: 4 Maii, and the Defen- 


Conſ. in 
fe go Ar dant was found in Arrears 15 J. he in Confideratione inde pro- 
Damages miſed to pay it 19 Naii after 3 and declared that the Defen- 


more thin dant had not paid it the ſame 19 Die, although requifitas; td 


Plaintiff 


«+ ould egi Gr. and me 
Mayer and 


, to whom the Writ was not directed, is erroneous. Qn 
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his Damages 10 J. And upon Vn Afſumpfit pleaded, it was 


ds, 
"MY found for the Plaintiff, and Damages given to 10% and for 


Coſts 205. and Judgment accordingly ; and a Writ of Error 

. was thereupon brought. And 1. It was aſſigned, that this Ac- 

tion does not lie, becauſe no certain Duty or Sum of Money ap- 
zears to be due, upon which to ground the Action. But it was 


0 awer by the Court, that by the Accompt between the Parties, 


that which was before incertain is reduced to a Certainty, and 
of ſuch Eſtimation in Law, that the on may have his Action 
t 


of Debt, and 9 Mumpſit on the Conſideration 


in Law, oig. the Debt precedent. 2. It was moved, that the 
Party has recover d more than he has declared for; for he has 


declared to the Damage of 10l. only, and he has Judgment to 


Cro. El. 544, recover 111, To which it was anſwer'd.by the Court, that the 
N Kio: Eden is good; for the Judgment for the Damages is. not 
more than the Plaintiff has declar d; for the Jury have ſever d the 
Damages and the Coſts, iz. Damages 10 and Coſts 20 5. and 
accordingly ſhall the Judgment be taken to bez and Damages. 
and Coſts are given in the Action for ſeveral Cauſes; Damages for 
the Loſs ſuſtained before the Action brought, and Coſts for the 
Trouble and Expence in Suit; otherwiſe it is a true Rule, that 


Ante 4 the Plaintiff ſhall ot recover mote in Damages than according to 


his Declaration; for the Plaintiff is by the Law taken to be beſt 
conuſant of his own Damage, and fo are the Books 13 H. 7; 


4 
: 
* 


if „2H. 6. 3 H. to be underſtood, 3. Error was moved that the 
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F was uber 16 Maii a 44 he og Wa | the Plaincif 8 CTY 
on an Tnſimul computaſſent. 4 Maii the ſame Year, and that 


the Defendant was then und in Arrsars aid in Conſidera- 
tione inde he promiſed to pay the Plaintiff the 101. 19 Maii 


_ after: And thereby it a en tha the Plaintiff at the Time ee 


of the Entry of his Plaint, which Was 16 Maii, had no Cauſe 5 5 
of Action; for till 19 Mais paſt, in which the Promiſe was to tion. 


pay the 16/. there was:no' Breach of Promiſe, add by Confe- . . 
quences. no Cauſe of Aion. And for this Reaſon; being a 
parent withitr the Record certified, the FE _ l 
JO you Tres” N bt 
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| , E Plaintitz bio oht an Aaion of | Debt is ff. 1Brownl, 37. 
1 mon Pleas again Paler and PBartle * + N. e ets 1 der _ 
ine Doliuth Ferri, 7 alentia 121. 1 ahd © eclared upon 4 Judgment. | 
Bill, 17 7 Deltas deer ant ithin ſuck/a Time; and dirjundtive: 
thart e Defendants had not Eeliver't it accofding gly, to Pa- — mon 

mage, Ge and upon Won eſt Tag: pleaded, it Was tried a- Jo perfect 
gainſt the-Defendants; whereby Judgment was given, 55 all the ma | 
_ Duer fecuperent Dolium Ferri, 7 Pal 61 ad A- Damages re 
#0, 775 and DIES don a Writ lu'd ad 4 eftring dt the De: tuin d. 
fendants, Quad reddart pred en *Dolinm Feet vel Palorem 
ejuſdem, 1. iy reddaui Doliuni, unc NE, 1 5 Gel 
quit at quantum idem Dolium valet, and be Return 
of this Wh of Inquiry of Damages, the Plaintiff i in u he EB . ,.-- 
mon Pleas took 4 Ca tas upon the udgmaent, and an Eragent | ; 
upon that; wherefore the Defendants brought 4 Writ of Error 
upon the Matter aforeſaid; and it was adjudged Error for two 
Reaſons: 1. Becanſe the Judgment is in the Disjuncti ve, Onod _ 
Quer recuperent Delia Berri; oe Fulbrom inde; which ought cro Jae. G8 f. 
not to be, but only, 22 recuperent Dolium Ferri & fi non 
Faloreniinde; as in Detinue ; for i in this Caſe it (ra by the 
Judgment that the Plaintiffs may elect which they will have, oi. 
Doliun, vel Valorem; which-Qould not be; fr if the Ten al 
Iron is to be had, they ſhall recover that on 5 but if it is not to 
be deliver 'd, tunc Falatem inde; andꝭ not before. 2. Becauſe the . Rol. Rep. 
ent is not perfect before the Writ — which iſſurd 126. 
. fo the Sheriff to diſtrain the Defendarits: reddere Dolium, and — 8 | 
if not to inquire of the Value; and before the: Return of the 1 And. 144. 
Writ, nothing in certain appears whereon to ground à Capiar, 
or other Writ of Execution; for the Judgment: comprehends 
no.Certainty, but is to be made certain by the Return of that 


Wie 2 rota Curia 2 Yelverton: pro _ 


Mich. 5 


” -% 
*% 
* » " 
— - * 1 
* 1 % 9 * 1 * 4 _ % * = | N 
4 C \ » | . 1 * * v 5 » . * * * 4 * 1 * TV... 3 
— » 8 13 42 N * 45.4 e 3 w'Þ 4 | * * * a C ö * 
. . : 1 7 7 
a : . > # 
»s — « | 0 n ” " 
— * # 2 o N 4 . ' ol 
: * w y 4 * + <4 bh „ &F*<5 at * 8 * 4 : 
þ | | : 9 2 "ME" 6; {3 | | ; 5 1 F 
p 5 e IF. } SEL ad Nin Nee eee r 
* => = * 1 P A 1 7 \ — 
- 4 . 1 ** A * * 
* 8+. LS 0 N "EL 7 97 4 * 1 4 
1 < q 6 4 8 
N "Ys © 17 
1 N * % y » * . \ 74 . [ * 
G : . - 1 = < . * mY. - p * * - [1 * * 7 4 x 
a . F * 2 . OD - 1 , . 4 
— . " 4 L . "® 1 7 5 . : S * 1 1 . N : = * * 1 4 : — 
- . : , - a \ i od : q 4 . 
4 d 4 * Y bs # 4 4 . 4 3 * 9 4 \ 1 *. " 4 Fe 0 ©Þ 
. R , tt 
q 4 


an baſt moſt perjuredly preſented me at the Fiſcration s 
Upon f mof perie the Neg brought the Action, 
and ſhowed. that he was! a Shdefwas in de l al 
D. where, Or. and was ſworn to execute. his Office 
truly, and to preſent Offences within the Pariſh; and that he, 
FVinculo Juramenti aſtrittus, preſented the Defendant at the 
| Biſhop's Viſitation, wherefore the Defendant ſpoke the Words: 
And it was found at the Aſſiſes for the Plaintiff; and it was 


moved in Arreſt of Judgment, that the Words are not action - 


able! 1. Becauſe the Defendant does not preciſely affirm any = 


Perjury to be committed by the Plaintiff, but ſpeaks by a Term 

of Similitude (ois. perjuredly ;) as if one ſays, Thou haſt thiev- 

| hh taken my Money out of ty Purſe; theſe. are not action- 
The ſame Law if one ſays, Thou haft dealt traiterouſly 


Aa 
with J. S. no Action lies: But Quere if they were, Thou haſt 


dealt traiterouſly with the King; by Telverton Juſtice. The 
ſecond Reaſon was, becauſe the Plaintiff does not. ſew what 
Preſentment he made at the Viſitation, ſo that it might ap- 
pear to the Court to be within the Compaſs of his Office; for 
if the Plaintiff preſents one at the Viſitation for a Quarreller, 
or for a Thief, it is out of the Bounds of his Office, and no 
Perjury, although it be falſe, becauſe it is a Matter not eæ-— 
aminable there. By Fenner, Telverton and Williams; Popham 
being abſent. ; „ 


Harris verſus Dikon.. 


Co. Jae. 18. THR ancis Harris hath procured and ſuborned one Smith 70 


come Thirty Miles to commit Per jury againſt his Father, 
before my Lord of Wincheſter, and gave Smith 100. to that 
Purpoſe : And 401. Damages given to the Plaintiff. And in 


_ Arreſt of Judgment 7?lverion moved that the Words are not 


actionable, becauſe it does not appear that my Lord of Nin. 
chefter had any Commiſſion or Authority to take an Oath, and 
then it cannot be Perjury; for he is not any Judge known 
competent to take an Oath, unleſs by | Virtue of ſome. Com- 
miſſion, which ought to be ſhewn to the Court. Ozod fait 
conceſſum per Fenner, Telverton and Iilliams; Popham being 
abſent. Zelverton for the Defendant. e 
e QAnrpenter 
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b Noreington bad Iſſne a: gon anch 3 e deviled thay 5 «374; 60 
his Som ſhow1d: have his Land at the Age of TwWenty- four, and pepe e 4 
gave 464. v0 the Daughter t0 be paid an the Age of Tweny-two.s demiſe, ©, 
and Further willed: thæt Grrhenter the Plaintiff ſnould bg his Rvegutor, No diner, 1 
and ſhould-repair- his Honſes, and have the Overſigbt and Doing M aN in che aha; OM 
vis Lands and moveable Gude. till tha ſeveral es. aſoreſaid and eg, ber 
Carpenter the Bxecunor demiſed the k and to. Colins' at Wall, H e . 

a Fefto Die Mich* quamdin Parkibius placuerit, yielding yearly, 3 J. add Tenant dt 8 
brought Debt for che 3 J. and ſhewed that Clint efirgr'd and och: Wil. | 
eee hs "he Mane um Mind. And upon Ni dehbgs, Fi 
i Jupre, fn Tuan, we 
only that — 3 oF. the Death of the Son way 
Nineteen e non amplins.) | And found. the Leaſe madg b the Plat 
tiff, and that the Leſſte by Virtue thereof enter d, and continue 
Poſſeſfioth 4 Fefto' Die Mich* for a Lear and more; and found = 
within that. Year the. Daughter enter d, and that the Defendant at- 
torn'd to the Daughter, and refuled- to coptigne Tenant to the Plajn- 
tiff. And by Fenner, Telverton and Williams, Judgment was given a- 
gainſt the Plaintiff; for, by Fenner and Telverton, the Plaintiff took 
no Intereſt in'the Land by the Will; for the Overſight and Doing of 
bis Lands ſhall be inven only im the Right of the Heir, and to Hs 1 f 
his Uſe, becauſe the Teſtator thought not bis Son of Diſcretion and Go- 
vernment till Twenty-four Years, and in the mean Time appointed -— 
the Executor to overſee and order the Land to the Profit of the Heir 
who wanted Diſcretion; like to 28 H 8. Dy. 26. where Cefny gue Uſe | 
declared, that J. S. ſhould have tam Gubernationtem, c. Puerorum, Cro. Eli. 
guam the Diſpoſang, Setting, Letting ,\ and Ordering of his Lands: 678, 734. 
And per Cur J. S. has it only to husband for the Profit of the Chil- 
dren, and not otherwiſe. ' But  #/ilkiams Juſtice conceiv'd that he 
had an Eſtate on a Limitation to be — at the Sons Age of 
Twenty-four, and becauſe it does not appear at what Age he died ; 
(for that is not found by the Verdict) ergo it is incertain, and there- 
fore the Entry of the Daughter lawful; for the Limitation goes 
only to the Age of the Son, and not to the Age of the 2 
for the Daughter's Age ſhall be intended to be et dumm for the Re- 
ceipt of 5 4694. and for no other Purpaſe. Then it 
was moved that within the Fime, in which this Rent demanded 
is ſuppoſed to be incurr'd; the Deſendant has 3 his 4 
as ap by the Verdict, he attorned to the Daughter, 
fuſed to be Tenant to che Plaintiff Rut b by Feaner and ng 
it is found by the Verdict, chat by Farce of the Leaſe made 2 the 
Plaintiff the Defendant enter d by occupied for all the Time cons 
tain'd in the . and more: And alſo that a e - 
8 | 1 
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Will cannot determine ſo ſhort a Time before the End of the Lear; 

for that would be miſchievous to the Leſſor, that his Tenant at 
Will ſhould determine his Will, and deny the Occupation two 
Keilw. 65. b. Days before the End of the Year, when he has taken the whole 
Salk. 413, Profit of the Year. (And revera, vide 23 H. J. Crook's Reports, 
414. and there Patet that Leſſee at Will cannot determine his Will 


k 8 him) the Declaration is not good; for by the Plaintiff s on ſhew- 
A 19 8595 ing it appears, that there wants a Day of the Occupation for a 
3 17 Fear; for he declares that the Defendant occupied it 4 Fefts Die 
_ Aich uſque ad Feſtum Diem, Sc. whereby Michaelmas Day is ex- 
=o 1 5 cluded: But Nota, that it does not appear that the Leſſee was ex- 

bs pelled by the Plaintiff who was Leffor; and no Entry of a Stranger 


Cro.Jac. 300. upon him (although it be by his Agreement) ſhall determine the 
| Leaſe againſt the Leſſor; for it is Covin, if the Leſſor is not privy 

and acquainted with it: 9x04 fart conceſſum by the other Juſtices. 

But all agreed in the Title againſt the Plaintiff. (uod Nota) Popham 

being abſent; who on the Report of the Caſe by Thomas Warr (as 

Marr ſaid) was of Opinion, that the Plaintiff took an Intereſt by the 

Words of the Will. Nota, Tefverton pro Mer. 
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7 HE Plaintiff declar'd for a Treſpaſs in Great- Jung- meade in D. 
42 12 Maii Anno 1. with Continuance, to his Damage, Sc. The 
7 Os Defendant pleaded proteftando, that the Treſpaſs is not continued 
M Modo & forma, Ec. pro placito, that at the Time of the Treſpaſs he 
4 was poſſeſſed of a Cloſe called #ood-end in D. for a certain Term ad- 
[ tunc & adbuc vemur cuidam Clauſe, called Litt -meade, contigue ad- 
jacen, and that Great-long-meade to the ſame Cloſe, called Little-long- 
5 meade, ſimiliter eſt contigue adjacens Ed exiſtens in D. prædicta: Quodgue 
= the Plaintiff ſimiliter tempore quo, c. was poſſeſſed of the ſaid ſe- 
if I veral Cloſes, called Little-long-meade and Great-long-meage, for a cer- 
1 =; | tain Term then to come; and that the Plaintiff prædicto tempore quo, 
0 


1 n 
1 


£5. debuit reparare, facere & manutenere ſepes, c. tam inter the 
Cloſe called Mood- end, and the Cloſe called Little-long-meade, quam 
enter Little-long-meade' and Great-long-meade; and that the De- 
fendant ſo poſſeſſed of the Cloſe called Mood-end, tempore quo, 
Oc. poſuit Averia ſua præd into the ſame Cloſe called Mood- end, 


4 i 4 to feed there; and ſaid in Fa#o, that the Plaintiff tempore quo, 
Rp Ec. permiſit ſepes & Fenſuras inter the Cloſe called Wood-end, 
3 and the Cloſe called Little. long - meade, and the ſaid Cloſe called 
þ 
5 


| Cee: Ef 115. within the Year, to the Prejudice of the Leſſor, but that he ſhall a- 
| ſwer the whole Rent reſerved.) But Zeluertom contra 8 and alſo (by ws of 


ITY | : N ; | ; 
: | . : Y y ( 
r 5 | es go 
* 5 , 1 
—ü— — -w — — ; 
e 5 IR | Mach. 7 3.J4 G. a B. OD 4G 1 ; Fx: #\ 7 
—— — —— 
Great-long-meade in quo, c. for Default of Reparation Remanere a- 
pertas, doufrad & minime reparat; whereby the, Cattle aforeſaid 
put by the Defendant; into Mood. end, per fratturam ſepium, Sc. be 
_ tween the ſaid Cloſe called ood-end, and the ſaid Cloſe called Ineloſure- 
Little-long-meade, in, per & trans & extra Little-long-meade aſque in 
Great-long-meade, in quo, £c. enter'd,. and the Plaintiff's Graſs. ad- op 
tunc E ibidem creſcen* in the ſame Cloſe, in which in Default of ſuf —_ 


ficient Reparation, Cc. couculcaverunt & conſumpſerant. modo & forma 

prout the Plaintiff has declared, which is the fame Treſpaſs, Sc. 

And two Exceptions were taken to the Bar. 1, Becauſe the Defen- 

dant pleads generally, that he was poſſeſſed of the Cloſe called 

Hood-end, and does not ſhew of whoſe Leaſe, nor for what Time; 

and that is ifluable and traverſable on the Part of the Plaintiff, as 
appears 21 Eliz. Dy. But per Cur he need not, becauſe the Intereft Dy. 365. b. 

of the Cloſe called Mood- end is not in Queſtion; but is merely col- Bw 
lateral to the Thing in Queſtion, and is but a * Conveyance to the - Cro. Car. 
ſubſequent Matter; for whether the Defendant is poſſeſſed or ſeiſed A 
by Title or by Tort, the Poſſeſſion and Occupation of the Land is * 5 70. 
ſufficient to juſtify the Putting in of the Cattle into that Cloſe whereof 1 ö 
he is poſſeſſed, although it be but at Will. The ſecond Objection 1492. con- 
was, becauſe the Defendant ſays only Quod Iuer. debuit reparare, Ec. tra. 
and does not ſhew by what Title, and in what Sort; as 19 H. 6. where de- 
33. b. G21 H. 6. 5. a. are; where alſo this Word (Debuit) cannot buir reparare 
make an Iſſue triable by the Country; for every Man's Ground. has fall be good 
an Encloſure in Law, the Bounds whereof his Cattle ought not to Fleadiag. 

paſs without ſhewing a ſpecial Reaſon, as Covenant or Preſcription 

to make an Encloſure in Fact. But per Curiam nom allocat; for the 

Difference is, where the Right of Encloſing to charge the Inheri- 

tance is in Queſtion, and where the Plea goes only in Excuſe of a 

Treſpaſs; as in Curia claudenda, he ought to ſhew the Title in the _ 
Debet & Solet ; for that is only in the Right, and binds the Inheri-. 
tance: for ever. 22 E. 4. Curia claudenda 2. 10 E. 4."7.,& 36 H. 6. cy; clans 
Barre 168. but in this Caſe it goes only in Excuſe of a Treſpaſs hac dends. © 
Vice; and alſo the Defendant is a Stranger to the Plaintiff s Title, 

and cannot be preſumed to know by what Title he ought to repair; 

as 19 H. 6. 33. b. if the Tenant in a real Action pleads Jointenancy on jointenaney 
his own Part, he ought to ſhew of whoſe Feoffment or Gift, becauſe pieaded. 5 
he well knows how he came to the Land; but if he pleads Jointenancy 

on the Part of the Plaintiff it is other wiſe; for he may well know 

that a Stranger has Title with the Plaintiff, and yet be ignorant by | 

what Title: So here, the Defendant may well know that the Plain- 

tiff ought to repair the Fence, and yet not know by what Title this 

* e Repa- 
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Repararto ought'ts'be male And (per Pipham ) it is good Polley © 

„„ Ne Oe Dae in this Caſe to be ſparing ede den 1 | 
„ Plaintiff's Tirie leſt he ſhould” miſtake it, and fo be trick'd; and 

e " therefore the Bay is good U tie Manner: And Judgment was given 
= .: . _ a&ofdingly by PopBant, Fentier and Teſverton'; Filiams being of a. 

1 CcContrary Opinion. Telvertor pro Defend Hill. 5 Far. this Judgment 
. * Noy 129. was reverſt in the Exchequer, * and upon tlie Record return'd into 
= | Oro. fee. the King's Bench, they gave Judgment, that the Plaintiff ſhould' re- 
wi . 1 127, cover, contrary to the firſt Judgment; for otherwiſe they Aid the 
7 Tag wolf be deſeave: And a Precedent was thews tn f Wuch-- 
1 comb's Cafe, 38 Eliz. where the fame Courſe was taken 
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Aſſumpſit. HE Plaintiff declar'd, that whereas the Defendant was poſſeſſed 

Ad prece- of ſeventeen Tod of Wool, and whereas Colloquium ſuit betwint 

1 | Un * them, for fifteen Tod of the ſeventeen Tod, to be choſen by the 

Ke nr. appear to Plaintiff; the Defendant in Conſideration of 6 J. to be paid on ſuch. 

1 | de perform- à Day, Sc. promiſed to deliver the Plaintiff predidas fifteen” Tod of 

ed. Wool; and ſaid in Fado, that he was ready at the Day to pay the 

— Defendant 6. yet the Defendant had not deliver'd the Plaintiff the. 

BH fie © fifteen Tod of Wool, to his Damage, c. And upon Nom Afſumpſit 

ah . * pleaded, it was found for the Plaintiff; and ic was ſhewn in Arreſt 
1 of Judgment, that the Declaration was not good, becauſe the Plain- 
„ LN, tiff had not ſhewn, that he had choſen fifteen Tod out of the ſeven- 
5 teen, and that is quaſi a Condition precedent; and an Act to be firſt: 
5 performed by the Plaintiff before the Defendant is bound by his Pro- 
5 122 miſe to do any Thing: Quod fuit conceſſum per totam Curiam. But, 
1 | « Co 51, a., Per Popbam Chief Juſtice, if the Defendant had ſold one of the Tods 
= And. 18. of Wool before Election made by the Plaintiff, that had deſtroy'd. 
„ | Poph. 110. the Election, and made the Promiſe abſolute, and had been a Breach: 

„ Cro. El. 450, of it: The ſame Law if the Defendant would not have permitted 
a MY .,., the Plaintiff to ſee the Wool that he might make Election; for that 

= 4353. had excuſed the Act to be done by the Plaintiff, and had been a De- 

Raym. 25, fault in the Defendant. And the Matter aforeſaid is much,enforced 

26, by the Word Predi#as in the Declaration; for that can be re- 

ferr'd to nothing but the Communication, -by. which the Plaintiff of 

his own ſhewing'ought to make Election: Then the Plaintiff omitting 

it in his Declaration ſhews the Fault is in himſelf, which ought 

5 | to be removed before he can charge the Defendant: But if the 

| Communication had been; that the Plaintiff ſhould chuſe fifteen 

Tod of ſeventeen, and the Plaintiff had declar'd the Promiſe to 

be to deliver. fifteen Tod generally, without ſaying ' predi&#as, 

there, if the Promiſe had been found, the Plaintiff ſhould have 

Judgment; for the Colloquium might be conditional, and the Promiſe 

% ˙— 5 e . abfolute. 
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"HE > Plaintiff declared ber Taking wy certain e Ho, Oro. Jac, 86. 
- +l Beans, Ge. ſever d from i Parts at Ethorp in C - : * | 
'Þ Wart to his Damage, Oc. The Defendant, as to Part of the Treſpag. 
| Tithes taken, pleaded Non Gu, and the Plaintiff fimiliter; ane 35 
as to the Reſidue pleaded a Devile of che Parſonage whereof, _ 
c. from Thomas-L.apworth to the Defendant” at n WT 
in the ſame County: And to enable the Deviſe of the Tithes 
in Ethorp, alledged Ethorp to be an Hamlet of JVapenbury,'to 
the Intent that all the Tithes might paſs; and upon Nom de- 
_ viſavit being in Iſſue, the Venue was only from Mapenbury; Venue. 
and it was found for the Plaintiff, Quod Thomas Lapworth nor 
 dewiſavit; and the other Ifue 9 4 Non Cul they found for the 
- Defendant. And it was moved in Arreſt of Judgment, that the 
Venue was miſtaken; becauſe it was from Mapenbury only, and 
not from Ethorp ;. 1 they of Hapenburꝝ cannot find or try © 1 . 
Matter in Ethorp: N altho it was anſwer d, that Treſpaſs 
lies for a Treſpals in an Hamlet, and that the Defendant im. 
ſelf has by his Pleg confeſſed. that Ethorp is but an Hamlet: TRE 
yet de 2 5 the Venue is miſtaken; for when the Plaintiff | 5 
eclares on a Treſpaſs in Erhorp, that b y. general Intendment 
i preſumed to be a Vill, by which Vill _ Matter which is 
there in Iſſue ought to be tried: And altho' the Defendant has : 
alledged Erhorp to be an Hanilet, yet that is only to enable tze 
Deviſe, and — not extend to the Iſſue before, which % _ P _ ON 
Cut 8 Part; for in that Iſſue the Parties are both agreed that Do 
- Ethorp is a Vill, and that is a perfect Iſſue by it ſelf, which has 
no Coherence with the other Hue, Mn deviſavit; but if he 
Defendant had pleaded his Excuſe by the Deviſe to the whole : 


Treſpaſs, and bad ape Ethorp to de an Hamlet of Mapen- . © 16 & 17 


bury, WP that only had been in Iae, -there the Venue awarded 1 . | 


by the Manner had been 4 5 But in this Caſe the * Venue was ** 150 a 
ED be miſawarded, and that the Plaintiff ſhould have 5 Nod. 4% 
a OV CN 4% 21090. - Lyod * Yelyerton as OO 1 2 fac 

C 200. 


N an | As on dy Caſe brit * on a Promiſe fup- . Aſo r- 

I poſed to be made by the Defendant, on Non Aſſum fe * 

| pleaded, and tried in a baſe Court in the Town of Fra wa; 4s 
the Jury found that the Plaintiff by Non-performance of the” FS. 

Pn ex * of the Defendant b ſuſtained. W "&; 


X As * 505. 
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Where a 


309 and aſſeſſed Py and denen RY e and tipbn - 
Error brought thereon, it was reverſt on the. firlt» Motion by 
Fenner, Telverton and Fore o 1 for the Verdict given by the 
Manner is no Verdict; fer r the Matter in 
Iſſue, with which they wer TS whether the Defen- 
 dant Afwmplity recne ; ſo it js altogether:incertain and 7 ; 
feet: Fox this Finding 2 the Manner, that 58 Plaintiff has 
| ſuſtained D e 5 by. $8 ormanee. of the Hromiſe, is 
but a Fin. dg Aſumpſit by a Foreign Implication, which 
is not good 2 any ee ee ge ene Freſpaſs on 
Non Cui pleaded; the Jury find that the Plaintiff is danwified 
405 ny the- Ear of the Nee is not good for they 
caught to give their Vere) e ere heir Charge, 


„e He Punke out th, AYops :;rs » "n at: 10 1 
C ; | , ul Lot Zuis d Ward 
deen 0 e i 1 bngot ev? 15 51 
INF «> bi 61 7 etre werf ; Guy. ? 
1 Brownl. 8g ID? BT. drang the Gonditiön Ws RY if 900 f it 
—_—” efendant performed all Se in ſack: an 14 5 6 


that then, c. and one Covenant was, that he ſhould'pe 
the Plaintiff de J. empore in 1 empus, to come t fob if Re £ 
parations were made of an Houſe demiſed by 9 5 Kat be- 
Ane his Wife to Jeffrey for Years: In Which the Caſe was, that 
Bill and Katherine bis Wite. were" era Tail of the | 
_ and had 1. William; Tea 6 eq, 


Breach of 80 pres with eh jo wb as above; and 7 es 1 Rem 0 


Covenant , . x „„ A tt 12 oe 
need not be IN 


aſſign d. Mfilliam the flue in Tail ſuch a Day enter'd. before which En- 
try no Covenant broke. Guy replied; that William came with 

him upon the Land to fee if Reparations, Oc. abſque hoc, quad 
William iatrabit modo & forma, Oc. and Iſſue thereon, and 

found for the Plaintiff, and Judgment in the Common Pleas t 
Wherefore 88 0 brought 2 in the King's Bench, and the 
be was affirmed. But the Error aſſigned was, "that (Fu) 

ad not laid any Breach of Covenant in Feffrey, And fo had 

not ſhewn any Cauſe of Action. But, per Curiam, he need 

* Ante 24. not in this Caſe; for by the * Special Iſſue tender d by 
Fre. Ei. 320. Jeffrey he has obliged the Plaintiff 10 make a ſpecial Re- 


py tt plication to that Point tender d; and then the Plaintiff cannot 


2 Show. 359. proceed further: And therefore it is not like the Caſe of 
x Sand. 13. an Award, where in Debt oh a Bond to perform it, the 


A Defendant. pleads: Non fecerumt Arbitrium, there the Plaintiff 


in his Replication ought to ſhew the Award, and aſſign 


a” a” Breach; becauſe the . Plea is general: But 
uin 


Fd 


in foch Cafe, Ted ee pen aReleaſovf all Demands 0. 
he Award + whereby hc offers a ſpecial Point in Iſſue, here 
it is ſufficient for the Fre to anſwer the Releaſe, or e 
ſpecial Matter alled 510 HS Defendant without aſſigning an 

\ Breach; fo in this Caſe the Defendant's ſpecial Plea has dif 
_ abled the Plaintiff that he cannot align any Breach of Cove 
nant, but muſt of Neceſſity an{werithe pal Mater e Airbase 
. W ae fy G e er 


4 * . . en | : 
L424 * ? i 17 . * r 'Y 
1 A fit © of Enns As $447 54 » 


id Ac 


750. | Huron werſin ane, ce Fee 8 
1 3 ſued in che Senta ar i Cdn ee 

Tithes, brought a Prohihition there; and ſuggeſted that * 
the Prior of Daa was ſeiſeckof the Grange of & erfonwitk 
in Right bf the Church, eis, the Priory e preſcribed in Prion | 
the Prior and his Predecefſprs to hold chart Grange e Pay- fn | 
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imand 
pan of any Tithes; and ſhewed' the P of it, and bow Conſulra. | 
came to H. 8. and the Statüte 31 H. S. to hold it as the Vert, 


Variance. 


Houſe of Religion held it before ; 200 derived to himſelf a Libei. 
| Leaſe for Fifty Years from Queen Elle and after his Prefcrip- Suegettions 
tion laid in 0x Dectmando, thewed how the Defendant fi d : 
him in the Spiritual Court for the Tithes of Forty Flepces of - 
Wool. To 81 the Defendant'pleaded that he ſued thi N Plain- 

tiff for the Tithes of 4b0 Flegces of Wool, and ayed a Con- 
ſultation; and for the Variance between the Libe and the Sug- 

geſtion the Juſtices of Aſſiſe awarded a Co [tation, and 

judged double Coſts to the Defendant. Aud Veloerros ard Hob. 385. 
ſigned both theſe Matters fot Error. "And per Cariam they 2 


8 ranted for 
are Error; for the Variance is not material here, becauſe the 9 


aria nce be- 
Plaintiff preſeribes i nον Deci mando, and thereby de r 
Spiritual Court of all Manner dw Power "of E for x geſtion. i 
any Tithes ariſing from this Grange x 
bs fs but if the [Suggeſtion had been Modu _ 
then it would be otherwiſe; for thers the Suit for Tithes n 
longs originally, to the Spiritual Court; and therefore there 3 
the Suggeſtion ought to agree with the Dibel;. for if th 
Parſon: libels for Tithe of Hay, and the other will ſuggeſt a 
Cuſtom for Tithe of Corn, that, is not to the Purpols;'' for 

it is not for the ſame Thing: The ſame Law where they 

vary in the Quantity of the Tithes demanded, - becauſe the 

Suggeſtion. is grounded upon the Libel, and the Plaintiff is to 

tay the Proceedings there but for one Cauſe certain: But in 

whe Caſe /apra he Suggeſtion. diſtharges the Spiritual Court. 
from alli Manner of Power for any. Tithes at all; and therefore Where dou- 


* N not mannb 2 1E n for double Coſts 2 ray 


” 1 X 
a N was granted. 
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3 E 6. was Error on the expreſs ti which - 


Le nich dict, for they have found the Debt demanded, vi. 39 . But if De ITE gs. - - 
W and for no other Cauſe. Q N.. 


the Contract had been for ſo many Ounces of Flemiſh Money: ot tinus: | 
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dss ee E plaintiff declared, that whereas he was ſeiſed of cer? 
ah Senders | - tain Land, in which he had good Right and Title, Scr. 
bis Title · he Defendant alitioſe to hinder the Plaintiff in the Sale of it, 
An alſo to diſcredit the Title in it, utter d theſe Words: He had 
rather buy the Title of Thomas Cruſh (who. was thePlaintiff's 
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 tinue, and thereby he ſhall recover the Thing or the Valu - 7 We 
: 0-2 1 alue aff 9 F 
Bond, that he debet 191. 18 5. de moneta Flandric. And 34 H 6. 12. Latch 4, 
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| 12 an * 8 | | 0; for the pal So! 
3 younger Brother) than the Title of the Plainkiff; and he further e to both. R104 bora. Telverton for the Plaintiff lm, 457: 
Au id That he had ſeen an Indenture to lead the Uſe of a Fine, e e | 
© 4 + whereby it appear d, er, the Sign age wo ee ſell OO SO CS Ea 7k {| 
+... the Land; and declared to the Damage of 1007. and upon i 
Wen Cut Bunch it was found for the Plaintiff. And it was e ig TY Nowell.” WA og ee, Re NES 
moved in A | PRE e Rogs 7 


& and ſeveral others were indiied for 2 forcible” Baiky ite iger 
an Houſe Parcel of the Manor of D. which was he Prei Dr 
of Sir Aud. Nowell, and whereof one Fracy was Cuſtomary Tenant: 
and for difſeiſing Sir Aud. and expelling Fracy thereftoih, Sb. (and: - 

altho" in this Cafe Sir Aud. endeavour'd and moy'd that 10 Reſtitus' 

tion ſhould be had, (for in Truth the Entry of thoſe who were ins. 

dicted, was by the Command of Sir Aud. upon Fracy, who had for- . 
feited his Copy hold) and that it was objected, that Reſtitution is Copyholder; 
only to be made in Reſpect of the Freehold ; and Sir Aud. who is n 
ſuppoſed to be diſſeiſſed of the Freehold, does not require it, but os 
the contrary ; yet per Curiam Reſtitution was granted in Reſpect of Where Re- 
racy the Copyholder 3 for in Regard che Inilitment is a Record, Ania 
by which the Difſeiſin of Sir Aud and the Expulſion of PFracy Ap. mall be 
Pear, the Court in Diſcretion, and the Jury alſo, ought to reform gings. 
the Wrongs in their ſeveral Degrees, and that is to reſtore. Fracy Will So 
rſt who was expelPd; and thereupon the Reſtitution to the rec Frecholder. 
hold follows ex conſequenti. But if the Indictment had been only of, 
_ a Diſſeiſin, without an Expulſion, there no Reſtitution could be, A e 


rreſt of Judgment, that the Words import no Slander 
to the Title; for as to the firſt Words, they do not import any 

Colour of Action; for they ſhew only the 177 5 and particu- 

lr Inclination of the Defendant, who in his own Choice had 

rather buy the Land of the younger than of the elder Brot her, 
and that might well be without any Impeachment to the Plain- 
tiff's Title; for perbaps the Inheritance was in the Younger, 
and the Freehold. only in the Elder, or the like; and for the 
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other Words, they are not any Diſcredit to the Plaintiff's Title 
in the Land; for the Title 5 be good and ſure, and yet t 
Words true, viz. that he has no Authority to ſell jt; for it may 
well be, that the Land is tied with a Perpetuity, that he cannot 
ſell it, and yet the Eſtate and Title good. Oxod fuit conceſſum 
per Fenner, Ttlverton and Williams; Popham being abſent. 


© ©. Raſtell verſus Draper. 
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1 e 3 leſs on the Prayer of hi ad the Freehold : An CR? 

5 A 3 W eſs on the Prayer of him who had the Freehold * And (by Kinn 

A Qu.. Jac. 88. D demanded 391. and declared that he Juſtice) according to this Caſe was it likewiſe adjodg'd is Z 
1 Moy 13- 1 Mais anno 1. ſold to the Detendant Twenty Northern of the Lord Norris, who having madle a Leafe for Tears to A. and? _ 


1 a I Brownl. 90. + | . | 24 | i 84 3 
7 Mo . Goat hes for 601. Flemiſh, to be paid on Requeſt, which 604. 
_—_ Debr. 10 Flemiſh attingunt ſe to 39. Engliſh; and that the Defendant, 
n e Mo- licet ſepius requiſitus, had not paid the 39. ad Dampnum, Ge. £54 
i" „he Defendant pleaded Ni debet ;- and it was found for the 

„ | - Plaintiff, and moved in Arreſt of Judgment, that the Plaintiff 
wo ougght to have demanded the Sum according to the Contract, 


ſeveral being indicted for a forcible Entry upor the Poſſeſſion pr 89 
and diſſeiſing the Lord Norris, and peng ak altho? he „ SERTh __ 
Norris” withitood the Reſtitution, yet lens volens it was graneed; © ' 
to redreſs the Wrong done to A. the Termor, whio by the Indiats 
ment is found to be expelled... @yod οjĩ ... 


of «+ 14 


7 1 
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* . which was for gol. Flemiſh, and to have ſhewn that it amounted 5 „ e . 1 . a 
„ 46) to 391. Engliſh. But per totam Curiam, nom allocat; for the $030 11 Fg c asse 100 i 
AF 1 Debt ought to be demanded by a Name known, and the e UT 7 * ay 
* e ee Judges are not appriſed of NHemiſb Money; and alſo when the n |; oh | 
4 Plaintiff has his Judgment, he cannot have Execution by N F e 
1 ſuch Name; for the Sheriff cannot know how to levy the fs | dt tas Kut 
4 „ eee e eee e | 
4 ; 3 0 - 
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| 
© $90. Las Bailiff to H. Huch: And the Caſe was ſuch; Dame 


Brownl. 134. 
Repleyin. 


/ 


Speftan' ſeu pertinem; and the Plaintiff, to deſtroy this Rent, 
Fl plpKkẽbaded an Abatement in H. Finch, in the Lands in D. and 
= it was thereupon demur'd, for the Lands in D. non fucrunt 
F ppedtan nec pertiner' to the- Manor of N. And it was ad- 
4 e judged for the Defendant, for no Land is pp by this 


= Erant, unleſs it be pertinem to the Manor; and that for two 


Reaſons: 1, Becauſe by the Words ant alibi, it appears that it 
ef Grants. is all but one Sentence, and the Aut conjoins the precedent 
he Words, ig. all her Lands in D. S. and J. in Com Camiæ, 
with the ſubſequent Words, ci. alibi in ditto Com dicto ma- 
nerio pertinen, and the Sentence is not perfect till it comes 
EF to the laſt Words (dicto manerio pertinen) for if the Rent be 
„ iſſuing out of Land in D. &c. which is not pertiner to the 
Manor; then the Sentence ought to be perfect at theſe Words 
(m Cantis) and then (am alibi, Gc.) muſt begin a new 
tence, which was never ſeen, that (aut) ſhould be the Be- 
ginning of a Sentence; and therefore it is not like the Caſe of 
* Bacon and Bakery 2 Fac. on the Prohibition, where Queen 
Elizabeth granted all her Tithe Corn, Oc. in St. Edmund-Bu- 
9» in Cum Suſſex, necnon all her Tithe Hay, &c. within the 
iberty and Precintt of St. Edmund-Bury, ditto nuper Mo- 


rium ditts Monaſterii collectæ fuerunt ; for there the firſt Sen- 
wo How theſe tence is perfect and compleat at theſe Words, (in Cm Suſſex) 
1 Words Aur, and the (Necnom) which follows is a new Sentence; and there- 
* "cum mall fore the laſt Clauſe (CC que per Eleemoſynarium, Cc.) goes 


na cum ſhall 


be taken. only to the Tithes following the (Necnon) and not to the 


= non) had been [ana cum] (as in Truth the Patent was, but 
* was miſpleaded) for there the U7a cum conjoins the Whole, 
1 and makes it all but one Sentence. The 2d Reaſon was in 


x | 1 0 nor percipiend de una acra, it is good; and nothing is 


"i d | 
1 charged to Diſtreſs but that Acre, 17 40. But in Caſe of 
8 Hlabendum Land it is otherwiſe; for a Feoffment of a Manor, ha- 


M void. bend one Acre, is a void Habendum; ſo here, for it ap- 
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naſterio Spedtam & pertinem, & qua nuper per Elecmaſi na- 


intent. pears that the Intent of the Lady Finch was only to charge 


: ' F 


0 Ear. N Replevin of Cattle taken in D. the Defendant avow'd 
$39 14. Finch, the Mother of H. granted a Rent Charge to H. out 


of her Manor of N. and out of all her Lands in D. S. and J. 
in Cm Cantiz, ant alibi in difto Com Cantiæ dito Manerio 


Tithes contained in the firſt Sentence: Otherwiſe if the (Neo- 


"MN Reſpect of the Nature of the Thing granted, which is but 
4 YE a Rent; and therefore if Rent is granted out of a Ma- 


Bo, R V 1 N 5 * 
Nee 

the Manor, and ſuch Lands oy as were pertinen to the 
Manor: But Popham contra; for he conceived, becauſe D. S. - 
and V. in Com Cuntiæ were particularly named, and bounded 
in by the Name of the Place and County, that therefore they 
ſhould be charged, altho' they are not pertinen to the Ma- 


9 - 


nor: As if a Man grants all his Lands in D. F. and V. in Gant 


Com M. and in Down in the ſame County, which he has by 
Difcent from his Father; (by. him) all the Lands' by what 


Title ſoever paſs, which are in D. S. and V. and theſe Words ! y 
(which he has by Deſcent, &c. go only to Dow: : Nod fair © 


negatum per Curiam ; but he ſtrenuouſly perſiſted in it: And 
alſo, by Popham, by the firſt Grant of the Charge out of the 
Manor, all Lands Parcel of, or pertaining to the Manor are 


charged; and therefore the ſubſequent Words, if they ſhould — = 
be reſtrained t ſupra, are idle and frivolus. . But per Nor. 


ton, theſe Words (difio Manerio ſpettam ſen pertinen) ſhall 
be taken to extend to Land occupied with the Manor, altho' 
it is not Parcel of it. Qod Fenner and Williams canceſſerunt. 
And ſo Judgment, that the Defendant ſhould have a Return. 
JJJ%%%%/%% ⁵m ) 67 218 
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| Barnehurſt verſus Sir Charles Yelyerton.. 


Ebt; the Plaintiff ſued as Adminiſtrator of J. S. on a Bon. or 
Bond made by the Defendant, and had Judgment; and Noy 1. 
22 afterwards the Adminiſtration was revok d; but notwith- . 
ſtanding that, the Plaintiff proceeded and took the Defendant tor. — 


» 


- / * 


in Execution. And upon a Motion to the Court, (a) Cunceſ Privity,. 
ſum per totam Curi am, that the Execution was void, and that 2 22 
the Defendant ought to be diſcharged, quia erronice emanadit; 8 Co. 144. a. 
for the Letters of Adminiſtration being revoked, the Plain- Cro-Car.208, 
tiffs Power is determined; for he proſecutes the Suit in an- „ 
other's Right, for he is but as the Ordinary's Servant; then 1 Mod. 62. 
the Ground of the Suit being overthrown, ig. his Commiſ- Keb. 668. 
ſion, he has no Authority to proceed further; and ſo the Exe- 
cution awarded without Warrant. The ſame Law (per Cu- 


riam) on a Judgment had by an Adminiſtrator, the ſecond - "ah 


Adminiſtrator ſhall not (b) have Execution upon it, for he has () 30 car. Fr 


not Privity to the Record. Quod noa. 4 
N | 
: ; *4 | 
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Tra hee. PH plaintiff married with one Mice, Executrix of 
Aſſumpſit. 


Adee I J. S. her former Husband; the Defendant was indebted 
What ſhall to J. F. in 100 J. and promiſed the Plaintiff that if he would 
8 god forbear any Suit againſt him on the Debt, which was by 
tes __ Bond until Michae/mas following, that then he would pay the 
where it  Plaihtiff the Debt: The Plaintiff brought 4ſwmpſit upon this 


be oh Promiſe; and ſhewed all the Matter aforeſaid ; and that the 
the Death Deferidant was not moleſted; nor vexed, nor compelled until 
aig e Michaelmas, &c: to pay the Debt. And upon Non Afſump- 
Promise. fit pleaded, it was found for the Plaintiff; but Ni capiat per 


Averment of hillam enter d: And the peremptory Exception was taken b 
2 Janfield Juſtice; becauſe: the Plaintiff did not aver the Li 
pdf Alice bis Wife; who was Executrix to J. S. for the Defen- 
dant's Promiſe was made in Reſpect of a Debt in another 
Right, which was to Alice as Executrix, and not in Reſpect 
of any Debt to himſelf; then the Promiſe follows the Nature 
of the Debt, viz. to be recover d to another Uſe, vis. to the 
Uſe of J. S. and ſhall be Aſſets: And altho' it was in the 
. Power of the Plaintiff to releaſe the Debt, which would be 
a Devaſtavit, yet now it appears that the true Intent was to 
have the Debt paid; and for the Nonpayment thereof, ac- 


Co. fas. cording to the Promiſe, was the Action brought: Then, for- 


118. con. aſmuch as the Damages to be recover d go to the Satisfaction 
of the Debt due to the Teſtator, and upon a Suit had on 
the Bond, may be pleaded in- Bar; that ſhews and manifeſts 
the Promiſe to be to another Uſe, and ſo he ought to aver 
the Life of his Wife who was Executrix to J. 8. for by her 
Death the Action on the Promiſe is determin'd; and altho' 
the Plaintiff cannot join his Wife with him in the Action, be- 

cauſe the Promiſe was particular and perſonal, yet he ought 
to aver the Life'of his Wife, becauſe the Plaintiff ſhall reco- 
ver nothing to his own Uſe. Quod nota, fruit conceſſum. 
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Clark verſus Sir John Sydenham. 
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N Ejectment brought by the Plaintiff on the Leaſe of one 1 Bron. 


the Bar, the Evidence for the Defendant was, by Reaſon of Contingent 

a Leaſe made of the Land in Queſtion by the Abbot of Cleve, —_— * N 

before the Diſſolution, to Miiliam Dovill, Jobauna his Wife, of Monfte- 
and Frances his Daughter, for their Lives, by Indenture, and ries. 
by the ſame Indenture the Abbot covenanted, granted and 

_ confirmed to the three Leſſees, that the Land ſhould remain to 

the Aſſignee of the Survivor bf them for Ninety-nine. Years. 3g 
Frances ſurvived and married one Hill, who 2 Elis. granted 

his Eſtate for Life to J. S. and all his Intereſt in Remainder, 

and all his Power for the whole Term; and this by mean 

Aſſignments came to the Defendant; and whether any Intereſt 

paſſed in Remainder by the_Abbot's Leaſe, was the Queſtion, 

And by all the five Juſtices, it is a good Intereſt” in Poſſibility, 

and to be reduced into a Certainty in the Perſon of the Sur- 

vivor: As Land is given to Three, and to the right Heirs of 

the Survivor; this is a good Limitation of the Inheritance 

immediately, but in Expectancy till the Survivor is known, 

and then the Fee is executed in him. And Popham vouched 

a Caſe of Experience 17 Elis. in which Serjeant Baber was 1 loft. 46. b. 
of Counſel; a Leaſe was made to Husband and Wife for Life, 

and for Forty Years to the Survivor of them; the Husband 

and Wife joined in a Grant of this Intereſt, and although it is 

certain one of them will ſurvive, yet the Grant is void, be- 

cauſe at the Time of the Grant there was not any Intereſt, but 

merely a Poſſibility in each of them; and although in the 

Caſe in Queſtion the Remainder is not limited to any of the 

three Leſſees, but to the Aſſignee of the Survivor; yet (per 

Curiam) that is not a bare Nomination in the Survivor, to ãp- "Wo 

point what Perſon he ſhall pleaſe, but a Term and an Intereſt: © 

In which, per Popham, the Difference is, if a Leaſe be made to Ante g. con- 

J. S. for Life, and after his Death: to the Exccutors and Aſſigns r- 

of J. S. this is an Intereſt in J. S. to diſpoſe; but if it was limited Ante g. 

to J. S. for Life, and afterwards to the Executors and Aſſigns of 

J. D. there it is a bare Power in J. D. and his Executors; be- 

cauſe they are not Parties, nor Privies to the firſt Intereſt, On 

Fuit conceſſum. And alſo it was agreed, that whether it was an 

Intereſt, or a Power of Nomination only, it is ſaved to the Part 

by the Stat. of 31 H. 8. of Monaſteries, which gives the Houſes * 


MNaſter Proſe and B. upon Von Culp, and the Jury at Ecfment. 
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Nota. Telderton with the Defendant. 


X Tithe paid 


2 Inſt. 652. 
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diſſolved to the King, but in the ſame Quality, Degree, Gr. 
as the Abbot had them; and the Abbot himſelf was charged 
by this Power. given by bimfelf, and ſo is the King. _ Laod 


Cto. he. 1nd A Vicar of Aveley in Eſſex, libell'd in the Spiritual 
Frobibition. J Court for Tithes of Herbage, and Agiſtmeiit-of Cattle 


the Parſon is on the Grounds there after Harveſt ; this was: againſt Grene, 

8 « Diſchar8e who brought a Prohibition, and laid a Cuſtom within the Pa- 
0 Mer. tiſh: Ouod qualibet Perſona habens & poſſidens aliquod pra- 
Bot oe tum five fundum in aliquo uno anno. infra Parochiam pri 
Tithe fo ditt, unde fenum eodem anno nittum fuit five provent' a' tem- 


one Land. | : 4 TY 
Vier. [= cujus, Oc. uſa fuit & conſuevit aptts temporibus anni & _ 
Farr, he, Nu 101007 ſuper hujuſmodi pratis ſive fundis creſcens ad ex- 9 


Preſcription. pemſds ſuas proprias metere & defalcare, & gramen fic meſſum 
 Poftea ad fimilia Cuſtagia, ©. in Cumulos, vocat” Cocks; con. 

gerere, & quemlibet decimum Cum [ic inde congeft a gie. 
teris novem Cumulit, Cc. ad uſum Reforis Eecleſiaæ parochial = 
_ præd five ejus Firmarii, Gc. dioidere & exponere," in plenam © 
C & integram Contentationem, ſolutionem, Satisfattionem, & Ex- 
 onerationem ac Nomine & Loco omninm & Siugular Decima- 
rum quarumcunque dein vel ſuper aliquibus bujuſmodi pratir 
ſioe fundis unde fenum in hujufenodi anno nattum fuit, eode un 

anno ſurgen, renovan', Gc. quem quidem decimum Cumulum, 
ec. in forma, Oc. congeff, c. omnes & Singuli Reftores, Oc. - 

in plenam & integram Contentationem, Gc. ac nomine & loco; 
c. acceptaverunt, Gc. And alledged in Fatto a Perform- 
-- ance of the Cuſtom, the ſame Year in which the Vicar libell'd, 

Ge. and thereupon the Defendant, being Vicar, demurr'd; and 
it was adjudg(d for the Plaintiff: And two Points were reſolv'd. 
1. That Payment of the Tithes to the Parſon is a ſufficient Dif + 

charge againſt the Vicar, becauſe all Tithes of common Right 

belong to the Parſon, and the Vicarage is derived out of the 

Parſonage; ſo that no Tithes de Zare belong to the Vicar, but 
only on an Endowment or Preſcription, which; ought to be 
ſhewn' cx parte of the Vicar, and the Court cannot intend. it; 
oh for the Vicarage is a Diminution and Impairing of the Par- 
ſonage, of which the Court will not take Notice, unleſs the 
= *Lutw, Parties ſhew it. | 2. That the“ Cuſtom ſupra is good; for in 
1071, 1974 Regard the Owner of the Ground pays Tithe of Hay, he is 
- Cro. Jac. 42. thereby diſcharg'd of Common Right from Tithe of Agiſtment 

2 Brownl.30- of the ſame Land in the ſame. Year; becauſe one Land ſhall 
'Noy 15 anſwer but ane Tithe for one Year, and the Agiſtment is 
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_ Tithe of Rie or beat by the Sheaf, he cannot afterwards | 
of Halm of the fame Land; for this Halm is but Part of the Stalk  . * “ 
on which the Tithe Sheaf grew. According to R N B. 58. b. Thurs 4 
don pro Mer, FFV N * : | 
Dtorrington verſus Eaſt. - - 
$ "LE {Fas e F 1 10 . ' | ; | A 
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IN Conſideration the Plaintiff would procure 6 /. to the Defendant Aﬀamoſit, 5 
for one whole Year, the Defendant promiſed to make a Leaſe to Where the 
the Plaintiff of ſuch. Houſe from Micbaclmas next for three Years ; Conſidera - 


8 42 


the Plaintiff ſhewed that 23 April he procured J. S. to lend the De- [97 f n ö 
fendant 34. pro uno anno integro, & 24 Junii after he procured 7. D. Letter and f 
to lend the Defendant 3 J. pro umo anno iutegra, which the Defendant not in Sub- } 
= Rh and yet dicit in fas, that the Defendant has not made ftance avails | 
„the eaſe, Sc. And upon Now Aſſumpſit pleaded, it was found for 22: or e. [ 
the Plaintiff: But in Arreſt of Judgment. 7#/vertor ſhewed that the — . | 
Declaration was not good; for it appears by the Plaintiff's own Shew- Intendment. 7 
ing, that the Conſideration on his Part is not performed, becauſe the. ; i 
61. were not lent all at one Time, but 3 J. at one Time, and 3/'two þ 
Months after, which is not according to the Agreement; for now it 3 | 
appears to the Court that the Defendant had nor the Benefit of 61, , - N 
for one whole Year, Which, was the Intent of the Parties, neitger i 
could the Defendant raiſe ſuch Profit to himſelf by having the 61. | 0 | 
at ſuch divided Times, as he might if he had them altogether ; then j 
the Conſideration on the Plaintiff's Part not being perform'd is as a hi 
Diſſolution of the Promiſe ex Parte of the Defendant. And altho' | 
it appears by the Declaration that the Defendant accepted the ſeveral 4 
31. yet that is not material; foraſmuch as jt is not performed accord- 1 
ing to the Agreement; but if the 67. had been lent by ſeveral Per- 5 | 
ſons, and at ſeveral Times in one and the ſame Day, it had been 8 1 
good; for the Law makes no Diviſion of a Day, but in Caſe of Ne- 
ceſſity, but in general Intendment, what is dane in a Day is done i 
at the, ſame Time: And if the Conſideration had been to have lent | i 
the Defendant 207. in Gold, and he declares and ſhews 10. of the - 1 
. 201. to have been in Silver, altho' in Subſtance of the Matter it is i 
performed, yet it is not according to the Letter, which being put ö 
and expreſſed in Specie, gives Direction how it ſhall receive Con- oy an, 1 
ſtruckion: uod omnes Fuftic* conceſſer in toto, and new Bail enter d F- 
inta by the Defendant to anſwer to a new Declaration. Quad Noe. 
Telvrrtus for the Defendant. *' | © © -- opt 
jj LAST oe Ong | 
/ wi 1 1 
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5 5. TOs my Houſe, that, if bis Heir Elizabeth Greſham do not any 
Ad as be bath done, it ſhall bring ber to inherit_Titfley. Upon this 


Cro. Jac. 59. within Age, and upon Inſpection was adjudged within Age, anda. 


Audita Que- 5:52 facias was awarded againſt Halc; and as appeared by the Re- 


9 cord, on one Nibil only returned, the Judgment was that the Re- 


ſance. cogniſance ſhould be cancel d. Upon which Male brought Error in 
Seire facias. the King's Bench, and aſſigned the Error aforeſaid, that there ought 


Two Nihils to be either two Nibils returned, or a Sire fect; for two Nibils a- 


Special Reaſon, but that the Party ſhall be reſtor d to all that he 
loſt by the firſt Judgment; fo the Recognifance ſet on Foct: again. 
2, The Judgment of Inſpection, although it is but an Award, yet it 


is not of Force but in the ſame Court where the Proof per Teftes, 
and the Inſpection was; and that does not conclude the Judges of 
the King's Bench, who, are in Court, but that they ig to have 
a Re-inſpection, which cannot be. in this Caſe, becaufe the Part 

ment reverſt, Randall being within Age had brought a new Audita 
Querela in the Common Pleas, he ought to be inſpected again; be- 


Plaintiff is now of full Age; and if in this Caſe on the firſt Judg- 
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Noy 16. N being an Infant, enter'd' into a Recogniſance to ale 45 
af'v hat o | $ 
Godb. 149. of zool. and brought Audita Querela in the Common Pleas 


NC Gao: mount to a Garniſhment, and without Garniſhment and Hearing of 
rela on Au- the Party to whom the Recogniſance was made, it ought not to be 
dita Que-. adjudged to be cancelled; - and for this Reaſon it was reverſed: 
3 pr. '  Wherenpon Randall, being ar full Age, brought another Audita Que- 
. rela in the King's Bench, and comprehended all the Matter afore- 
| Re-inſpec- faid, and ſhewed that the firſt Judgment was only reverſed for Error 
tion. in the Proceedings, and not in the principal Matter; and upon that 
* Male demurred. And it was adjudged that the Audita Querela did . 
n not lie; for the Judgment of Reverſal is general, and not for an 


25 cauſe it is a new Original, and all the former Proceedings are diſ- 


ſolved by the Reverſal of the Judgment. Nu Nera. 


"Ae" 


en 3. HT. Brot her was a Fool, and was never borm to do himſelf any 


Action for {| Good; for that he could not hold his Hand from ratifying and 


Slandering ſubſcribing to bis Father's Will; notwithſtanding I have that to ſhew in 


Sir Thomas brought the Action againſt the Defendant, and ſhewed 


that his Father was ſeiſed of the Manor of Titſſey, and of other 
Lands, and by Will deviſed them to A his Wife, Remainder in Tail _ 
, "FE | 2 * Wo, 3 1 fo „„ to | 
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Sir Thomas Greſham verſus Grinſſenß. 
| 75 5 ads, g 1 | | . 4 5 950 R | F, 


hw. * Y L * 7 E; 
® * * ” ** — N 9 * ; A | 1 | 
8 « — 2 Od 
. 5 5 1 1 % ; 
"4 * * : 3 — . " 0 
. d n * d : 
We F F 0 4 1 of 
4 6 * 4 wh +. * | 
1 ; . A . * 
: 4 ; ! f j #r 
Et 8 1 . 5 G 
. 1 8 
- 
x" * X 4 
j 3 4 - wc 
* | 
- 
' OD 1 . 
— 4 2 : - - 
* * a | 2 
* 


1 
* 


Td 


-. E th © 
WY a dd a Se. M4. ht 


5 * 5 a ; 3 _ e | 5 , _ | | X 38 5 hs | 
to the Plaintiff, and that the Father had iſſue Milliam the 


Elder, who had Iflue Hlisabeth his Daughter and Heir, and 
this Plaintiff the younger Son, and that 4. is dead and the 2 


Plaintiff enter d afterwards, and the Defendant in Slander ß 
mis Title ſpoke the Words aforeſaid; and ſhewed: further that 
ho had an Intention to make a Jointure to his Wife, and to 
paſs ſeveral Parcels of the Land to him deviſed to his younger 
Children for their Advancement, and was hinder'd in that In- 
tent by thoſe Words, to his Damage 100/ And upon Now: 
Cul, it was found for the Plaintiff to 200. Damage, but Judg- 
ment that Nil cap: per Blllum. 1. Becauſe it does nat appear 
by any Thing in the Declaration that the Plaintiff is damni- 
fied, viz. that he was about to ſell it, or had enter d into a 
Bond to make a Jointure to his Wife, which by Reaſon. of ſuch 
Words of the Defendant would not be accepted; and ſome 
* ſpecial Matter ought to be ſhewn in which Damage might ©* 


141 


be apparent, as in the Caſe of Gerrard, 32 Elis. 4 Co. 18. 4. Cro. * 
for on ſuch general Words no ſpecial Slander can be impoſed; 397, 44. 
As if a Leaſe for Life be made with Condition of Re-entry, * * R 


and F. S. will ſay, that he can ſhew that which will brin; Fl 
him in Reverſion to the Poſſeſſion; this is not any Slander, 701 


Bulſt. )  . | 


the very Leaſe it ſelf by Indenture, by which the Land was 


demiſed will bring him to it, either by the Condition, or by © 
the Determination of the Eſtate. 2. It appears by the Plain- 
tiff's own Shewing, that Elisabeth is Heir at the Common 
Law, and that the Plaintiff himſelf has but an Eſtate Tail, 
and upon that determin'd, Elizabeth will have Tit/ley as ge- 
neral Heir; and the Defendant does not ſhew any Time cer- 
tain when Eůzabeth will have it, but-indefinitely, and that 
ſhall be taken in meliori ſenſu. Quod Nota; Telverton of 
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beat, Orc. ane 4. his Wife ſuch a Day, of which ſhe 
died ſucha Day following; to his Damage, &c. And 


was not goõd; becauſe it was brought by the Plaintiff for Bea 


HE Plaintiff declar'd that the Defendant aſſaulted and 1 Brownl, 
Noy 18. 


it was moved by Foſter Serjeant, that the Declaration Servant un 
. n 


ing bis Wife; and that being a perſ6nal Tort to the Wife, is * 1 Rol. 


now dead with the Wife: And if the Wife had been alive, he 
could not * without his Wife have this Action; for Damages 
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Rep. 366. 
285. ry 


| ſhall be given to the Wife for the Tort offer d to the Body of Cro.Car. 9% = 
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Dat Baton or Wife. 1 y Tonfed Juice, 4 OS” 
_ | Maſter ha Man beats the Servant of I G. ſo thatha ah of that Battery 
Action for the Maſter ſhall not have an Action againſt the other for 
view.” er. Battery and Lofs6f the Service, becauſe; the Servant ying of 
the Extremity of the Battery, it is now-become. an O 

"hs r being converted into Felony; and that drowns — 
5 | ular Offente and private Wrong offer d to the Maſter be- 
hn FE: I nas ego | me roo e 
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| Henke vii Molten 3 
Word-. 7 y thu in 4 Common Barretor, and 75 786% to 11. Nos: i 
Fe. En i 4 And, per Curiam, no Action on theſe Wo rds: For the 
r Words (common Barretor) are no Slander; fot the Offence is 


finable, and he is to be bound. t ſe bene gerendo:, 


Hob. 145. Only ma 
that a Man has broke the Peace, or is a common 


Hed. 3 * 2 to fay 


8 wg ue, or 2 common Hunter of Deer in Parks, and a Breaker 

. e Peet are not actionable; for they are not Slanders, bur 
48 — | * only i in Diſgrace. The ſame Law to fa „1 J. pf 0 4 * 
Ero. Jac. 56. Fave killed me, is not actionable, becauſe no & is done, but 


G Crv. El. 6, Teſts merely in ConjeQure Otherwiſe to fay (Ht did lie in 
| | 5755 to kill me; for the L. ying in Wait is puniſhable, and a 
Slander, as being an Iotrodugtion to a more. wicked Intent. 
The ſame Law to fay, He 1 Paiſon to kill J. S altho* 
he never gave the Poiſon, yet the very Preparation is 4 Slander. 
General And for the other Words ( deſerveth to be hanged) they are 
ors der, too general and extravagant to ground an Action upon them { 
9 becauſe it is not ſhewn what Act was done to deferve Hang- 
| ing: And, per Frnner Juſtice, it was adjudged, that to fay 
Words zc- Thon art as very a INT. as any is in Warwick Goat will 525 | 
tionable by an Action, with a particular Averment that ſuch a one by. 
| Averment. Name at the Time of the Words was a Thief in J/arwick 
71 Goal; but, becauſe the Plaintiff in ſuch Caſo had alledged the 
FS Averment of ſuch a one who was not in the Goal for- f elony , 
but only as Acceffory to Felony, for that . there was 
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The King 1 — 5 1 > 
Crs. Jac. 155 2 brit of Sharon, on a Judgment given in < ware 2 
1 Hupedit againſt the King in the Comm Pleas Lo the 


166 Church of 4. . Point was only, whether a double U- 
| See ſurpation on the King put him in ſuch a Manner out of 
* 8 that he ſhould be put to his Writ of 15 ; 
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And it was adjudged in the Common Pleas againſt the Opinion 


in the Crown of Record, the Law ſo protects it, that it can be”. a 
_ deveſted by no Fort committed by a Subject; for in the Kings 


Caſe there ought to be the fame Means to deveſt it out of the 


King, (vig. a Record) as there is to intitle him: And here is no 
Matter of Record againft the King ; for the Preſentation by « 


* 


Subject is but Matter in Fact, which Act, altho it is mixt with 


the juchicial Act of the Biſhop, 9/2. Inſtitution, yet that docs not 


prejudice the King; fotaſmuc as it is grounded only on the Tort 
of a Subject. 2. Reaſon was; no Man can ſhew when; and at 
what 'Time the Ufurpat 


King, and aullum ChE occarrit Regi: And after ſuch Uſars 


pation, it is not doubted” per Curiam, but that the Patronage is 
yet in the King to grant. And per Popham, a Confirmatiotr. 
made by the King to fuch Preſentee is good to cftabliſh his Poſs 


je" agaitſt a Recovery in a Quare Impedit by the King after- 
wards; 


merely void for Want of Poſſeſſion ; and during the Life of the 


firſt Preſentee it is not queſtion d (by them all) but the King 
might preſent, then the Incumbent's Death cannot make that 
be an Ufarpation, which was not fo in his Life; for his Death . 
is a Determination of the fitſt Tort, which ſhall rather aid than 


hurt the King. And (per Tanfield) according to this Reſolu- 


tion was it Iikcwiſe refolved 23, 24 Eliz. in the Common Pleas 8 „ 
in one *'7ardley's Caſe, altho there was not any Induction in * 2 And. 874 


t it does not enure to any Purpoſe to amend the E- 
ftate of the Uſurper; for he gains no Poffeſhon by the Preſen> 
ratiqn againſt the King; but the Releaſe to him by the King is 


to his 
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2. F 
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the Caſe; which was the Reaſon that the Opinion of the Judges be 5 oh 


was not deliver d in Point of Judgment; but they were all of 


Mo. 338. 
6 Co. 30. a4 


Opinion, as they in this Court now are; and no Book in. the 5% s. 


Law is contrary, but only glancing Opinions in 43 E. 3. 19 E. 3. 
& 18 E. 3. And in this Cafe Popham ſaid, that f Onare ir- t G 


pedit was at the Common Law, but that was only on a Pre-“ 


fentation without Induction; for on the Diſturbance at the Com- 
mon Law the 5 7 5 lay, But if the Incumbent __ 
been inducted, then at t 

Advowſon only lay. Quod Nota; quia Verum el. 
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fon. on the King commences; for there 
is no Doubt,” but that after the ſix Months paſt of the Incams 
xeney he may well prefent ; for Plenarty is no Plea againft the 
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|  Armiger Brown werſas Wentworth 
. ian. \Rown Adminiſtrator of one R. Brown his Uncle, was ſued; 
ofa Will in the Spiritual Court for a Legacy of zoo by one Men- 
|. how, and by drt, who claifned this Legacy by the Will of R. Brown,” Ar- 
J gan def iger Brown, the Adminiſtrator, pleaded a Revocation of all 
tried. former Wills by R. Brown, by Writing under his Hand, and F. 
fer d to prove it according to the Courſe of the Common Law, 
by one Witneſs, : Compariſon of Hands and ſach like, which 
Proof the Eccleſiaſtical Judge would not allow; upon which 
—  Armiger Brown brought a Prohibition in the Kings Bench con- 
# taining the Matter aforeſaid: And upon, the Defendant's Mo- 
tion to have a Conſultatien, it was well argued by all the 
Fot. 135, Judges there. And by Popham and Williams ſtrenuouſly, that 
Crs Jac. 269, 4 Conſultation ought to be awarded: For the Will in this Caſe 
Vs is the Principal, of which without Doubt the Spiritual Court 
has Juriſdiction, and the Revocation is a Thing merely depending 
and waiting on the Will, and but acceſſory to it; and therefore 
dall be there alſo tried; for in Regard the Suit there is but 
legacy. for the Legacy, which is merely Eccleſiaſtical, and for which 
the Party cannot have Relief by the Common Law, there is 
no Matter contained in the Suggeſtion to entitle che King's 
Court either to the Thing demanded in the Spiritual Court, 
or to Juriſdiction: But if the Will had contained Land and Le- 
gacy alſo, and it had appeared by the Suggeſtion, there becauſe 
there might be Croſſing in Proof, to prevent this Cofitra- 
riety, that the Proof in the Spiritual Court might be no Evi- 
6 Co.23-4.b. dence at the Common Law, nor any Inducement to a Jury, 
7 e it is uſual to grant a Prohibition: But aunquam where the intire 
Matter contained in the Suggeſtion belongs to the Spiritual 

TY. Court. But Fenner, Teloerton and Tanfield reſolved, to the 
cCContrary: 1. Becauſe the Revocation is merely a temporal Act, 
which diſcharges the Spiritual Court from having any Inter- 
medling with it, and is not in any Sort dependant on the Will; 
for they are called Dependants which go in Affitmance of the 
Will, and not they which diſannul and diſaffirm the Will, as 
Where one, the Revocation does; for this Revocation is an Exemption of 
tho Wie. the Will, which ſhall not be ventilated there, by their ſtrict 
nefſes requi - Kind of Proof, where there ought to be two Teſtes omni Ex- 
fire. . ceptione majores; for a Revocation before one Witneſs is ſuf- 
fcient in our Law. 2. Although the Spiritual Court has Power 
both of the Will, and of the Thing demanded there, is. 
- Probate of a the Legacy; yet in its original Nature the Will it ſelf was 
Will origi- | Temporal: ' As appears by 2 R. 3. 7 8 4. And a 
wes Aa Thing which goes in Abridgment of the Common Lay | 
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tterateral to the Will, remains at the Common Law as to.Proof, Law ſhall be 
As 1 K. z. a Man by Will gave an Horſe to J. D. and aftor- * ſtrict 


wards by Delivery with his own Hand gave the ſame Horſe to 
J. 8. if 7. D. ſues in the Spiritual Court for the Horſe as for 


a Legacy, and the other pleads that the Teſtator gave it him 


in bis Life-time; this ſhall be triable in the Spiritual Cout 
to the Parties: But, per Nelverthm in that Caſe, if the Judge 
Prohibition ſhall be granted: and yet the. Common Law can- . ,.. 
not determine the Thing demanded; yet it prohibits the J udge Latch 11 7. 


till he ſubmits himſelf to the Allowance of ſuch Proof as the 2! BT. 


Common Law requires: And this Point being preciſely put in ;;5 
the Suggeſtion, viz: Refuſal: of ſuch Proof as the Common Mo. 4:3, 
Law admits, was, as Tanſieid ſaid, the chief Ground of 5g 
his Opinions for now the Plaintiff complains in a- Point 247. 
certain, and of ſuch Nature as by the Common Law ought 1 Rol. Rep. 
to be redreſſed: Whereas if he had omitted ſuch ſpecial , Rol. Re 
Matter, og. Diſallowance of the Common Law Proof, 4: * 
Conſultation ought to iſſue; for ſo was the Caſe 29 Elig. in 2 158, 


a 
B. R. where in a Suit far 2 Legacy the Party Defendant 3 Jod. 283. 


pleaded a Releaſe, and becauſe the Judge would not allow it, Salk. 547. 

he brought a Prohibition, and ſuggeſted nothing but that the Conſulta- 

Judge would not admit the Releaſe, and did not rely on the don. 

Manner of the Proof uſed there, and for that Reaſon a Conſul- 

tation was awarded; for the Court there may try the Relcaſe, 

and by Refuſal of theReleaſe only by the Judge, the Party is not 
grieved in any temporal Sort and Kind; but he may well be 

relieved by Appeal ; but if he had expreſſed his Grief by Re- 

jecting ſuch Proof as the Common Law gllows, then Set Pro- 

hibitioni. Quod Nota. Telverton of Counſel with the Plaintiff; 
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I thefirſt HJ umpfit 1 Aprilis Anno 44 Elig. the ſecond 
ſumpſit 1 Furiii Auno 44 ſuprudiſto; and the third 4ſumpſit 
in this Manner, Cumgue poſtea; ſcilicet 12 Feb. Anno 44 ſu- | 
pradicto, Gc. And upon Nos Afſumpſic pteaded, it was 
found for the Plaintiff: But Nil cap per Billam enter d, be- 

cauſe the Promiſe, which was prior tempore, is put by the De- 

_ claration to be poſterior ordine & 4, 70 alſo, by Reaſon 
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of this Word (ſcilicet) annexed to this 


by the Word (poften) the Promiſe» which follows is to be 7 0h Leit 
e „„ Jo GT” 
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mall be taken ſtricily, and ſhall not have any Fayour in Con- Ther which | 
ſtruction, ſo that the Revocation being a Thing merely colla - 8 tbo 


"THE Plaintiff declared on three ſeveral 4ſumpſits; and laid Aſſumpſit, 


Vord (poſtea) for as Conſtruction 


. nf ee Grote ne > £52" = — 
— — _— — 


. - J Ke N \ N : x ; ©. 2 
+: _ mw ako @8 i 
+ intended of a Promiſe after the firſt Aſſumpſir, ſo being joinld @ 
78 with this Word ( ſcilicet) which makes the Word (poſtea) which 8 | 
bk it ſelf is general, to be now Tpecial; referring to a Cer. 
© +. , tainty, cannot receive any Conſtruction, but chat de third Pro- 
mie was after the other Promiſe, which by g the Time 
32 to be 12 Feb. 44. is fepugnant and contrary; for Feb. 44. is be- 


Cro. Jae. 97, fore April 44. But by Pophum Chief Juſtice, where there is 
459,015 à Certainty enpreſſed in Time, as the Day of the Bill pur- 
chaſed, which is dlway ſet down, and afterward the Plaintiff 
will fay in his Declaration, that the Day of the Bill purchaſed; 
Feilicet ſuch a Day in certain, and "miſtakes the Day, in that 
Caſe the (ſeilicer) is idle and void, by Reaſon of the formet 
|  Certainty appearing of Record; but in this Caſe the (/cificer) 
_ denotes: only the Certainty which was not expreſſed before, 
and that ts be ſabſequent in Tims to the former Promiſe; 
which appears otherwiſe; ' and therefore the Plaintiff cannot 
Have Judgment,. for Damages are intirely given. for all three 
Promiſes; and it 2 that one of them is not well laid. 
Dod Nota. But it {/cilicer) had not been joined to (poffea) | 


= 


1 
hen the Declaration had been good; and the (poten) only 
Pier ſe had been void. And'T anfield Juſtice ſaid, that accord- 

ing to this Reſolution, it had been adjudged before in the. 


Caſe between Drake and unge. 
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Hawkes verſus Brothwith. 
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of Retainer, altho it be not by Deed, but only by Paro 
. it is good; and a Prohibition ſhall be maintained on this 
May be for Grant by Way of Suggeſtion, if it be for Lears; otherwiſe 
b a Year, but if it be as Jong as the Parties live, or ſuch like; for although 
without it does not ſound in Intereſt by Way of Contract, but only 
Oro. ſac 13), by. Way of Diſcharge, yet it is good without Deed; for it 
S vie Hleb. is in the Nature of a perſonal Compoſition; which may be 
176. S. C. without Writing, only by Parol. But between f Nelſon and 
+ Cro. El, Woodward and Prettimas it was ruled, that if a Parſon by 
I 188, 249. Way of Contract by Parol agrees that J. K. Mall have all 
3 his Tithes for three Years, or ſuch Term, by Virtue whereof 
J. S. takes the Tithes, and is ſued for them in the Spiritual 
8 * eee Ws 9 a - -.. Court, 


: „ I. a Parfon grants to a Pariſhioner his own Tithes by ay ; 
| 3 


„ 


"Mich 4: SITY 75 


* * 


G * $ hall hive « Probibition on this * for Ando 05 
it does not enure by Way of Intereſt to make it a Lœaſe of the . 
Tithes, becauſe it is without Deed;- yet the Contract hetween Deed. 
them ſhall bind as to the Perceptian: of the. Tithes of which Pas %. 
Contract the Tempora Court ſhall judge: but if be afſigits Where che 
the Benefit of his Contrast over to F. D. J. D. Mhalknor Her „ 
a Prohibition on a Suit in the Spiritual Court, becauſe ho In- tra al! 
toreſt was transferred by the Contract, but only a perſona} bel ,bave a 
Bond between them, which runs only in perſonal. Privity of POE 
the Contract, and does not extend to a Stranger - Acearding 85 
to the prineipal Caſe. was Rolls and Rolle a Curntoall S 
that on the Agreement to retain mes if if * e Dy 
a * wall 8 


Tanner Berat Small 


nh 


Defendant in a Prohibition, the Plaintiff ſuggeſted; that Tithes. 

he being a Pariſhioner compounded, with the Defendant to re- ä 
tain his Tithes for ſeven Years, rendring 101. per Attn and it 

was moved that it was not *.good, becauſe jt is not alledged * Cro. Jack 

to be by Deed: But to Carid cont and they took a Dif- 137. 
3 between ſuch Compoſition, to have for Years; and to 
have for Life; the Firſt is good withorit Ded, the Second not. 


And f ſo it has been often adjudged; 4 t Cro. Jacs + 
11 hatk been fince teſolyed, that no Prohibition will is ageti any e | 9 fy 
whether for Life or Yeats; for any Tiches; and therefor& the proper. Remed 
is to appeal to the Arches, * the er Coutt ſhould refuſe @ Plea « 
 Campe tion. danke 70. * ; 
— 5 3 1 .. | — N 1 5 — 0 
Hill 40e BR. e 
Patty verſus Dale. ee a 


HE bla geclard on a Bond of 1881. The Defen- 25 146. 
dant demanded Oyer of the Bond and Condition, which 30 288 


Lib, Gr. and per totam Cura 71 #ter Williams, Juſtice, Nil 5 . 
k 


capiat fer Billam enter d; for altho falſe Latis in a Bomd oro. 4 
will not make it void or vitious, as it will Ag in a Writ, 10 H. 7. 8 Jac. 
becaufe a Man may purchaſe-a new Writ at his Pleaſure; but 103, 290, 
not a new Bond, yet Words which have not any Senſe or Signi- 33 , 607 1 
fication, or which are not omnino Perba Latina, will not bind gaik. 9 4g | 
any Man, and hete the Word (quimque) with an (n) is no 4 Mod 281. 
Latin Word, and altho in Sound it reſembles (aunque) which is ar OE: | 
(Oy yet, by the Entry of the Bond in hee Yerba, the Court 


oug bt 0 ge.of "Oy Ley and * and it is not like - 


Hs. 


10¹3 Po h. 3 Joe. between Tanner PER? 0 Smali Noy 1211 | 


VWoeꝛre enter'd in hc Verba, Oc." Noverint, &c. The De- Falls Latin. 
uche reneri & firmiter obligari to the Phintiff in quimqwegint ide b 
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Tati. But (gaimgaue) with an () is no Word at all? So it 


* Hob. 116. Caſe I vouched a Precedent of a Caſe between: alter and 


; | — 24556. Pigor in the Common Pleas 43 Ehks. where the Writ of Debt 


889. p. 14. 


Treſpaſs. 
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--- 6 rages which is taken to be good, becauſe in 
| every () there is a ſingle (e). So here if it had been (qwinngque) 
wuith a double (2) or, as Popham Chief Juſtice ſaid, (ate) 2 

with two Daſhes over the Head, it would be but incongruous 


is as if J. S. is bound in  fibris with a Space, without ſhew- 
ing quantum, which is not good. Oyod nota. Vet notu in this 


Septuagent. was brought pro ſeptingemis libris, and upon Oyer of the Bond 
= * enterd, the Bond it ER uagentis libris, and a Variance 
plwGKueaded between the Writ and the Bond, and yet adjudged good; 
which Judgment was affirmed upon Error, and yet hers is no 

5 ſuch Word as (ſeptuagent) but becauſe ( ſeptua) is Part of a 

good Latin Word, as (ſeptuaginta) for (Rventy) therefore 

| 7 ſeptua) joined with (genti,) viz. wrote with'an (e) and not 
with an (i) is good: It was ſaid per Car, they be not alike; but 

if it had been ſepruamgentis with an () aliter  ſenſernnt, 

Ni 


Bauagſhaw verſas G award. 


: Rol. abr. IHE Plaintiff, declared for an Horſe taken at B. 14 Nov, - 
Cro. ſacs I 3 Fac. The Defendant pleaded, that he the ſame four- 
147. - teenth Day, Oc, ſeiſed it within his Manor of D. Oc. as an 
"pa, Eſtray, and ſhewed that he had Title to Eſtrays there, and that 
Departure. the Plaintiff the fame fourteenth Day, retook the Horſe, and 
N deb Was thereof poſſeſſed again: The Plaintiff replied that 16 Day 
init. Novembr the Defendant uſed and rode the Horſe at B. Ce. 
An Eſtraf and upon that it was demurred, and adjudged for the Plaintiff; 
8 for the Matter alledg'd in the Replication is no Departure, 
Lioence in but agrees, and is of the ſame Nature with the Treſpaſs ſup- 
Law. poſed by the Declaration; for altho at firſt by the Declaration 
in common Intendment the Plaintiff is to recover the Value of 


$i the Horſe in Damages, becauſe Treſpaſs: diſaffirms Property; 
5 and altho the Defendant ſhews that the Plaintiff has the Horſo 


. again, yet that is but Mitigation of Damages; for now he re- 
no covers only for the Detainer: But when the Defendant by his 
Demurrer has confeſſed: that he rode the Horſe. 16 Novembr, 
| altho' the Taking of the Horſe as an Eſtray is. juſtifiable, and 
no Treſpaſs; yet becauſe by the Seiſure as an Eſtray he has 
not the Property, but a bare Cuſtody; therefore the Riding is 
a Miſdemeanor, and makes the Seiſure tortious ab Initio; for 
it is a f Miſuſer of the Licence in Law; as if a Man diſtrains 
Corn in Sheafs, and threſhes it, 21 E. 4. or comes into a Ta- 


190, 191. ; G 4 | n 71 ales 
: And. 65. Waſt and breaks the Hedge, in theſe Caſes they an LLP 5 
SAT &' 8 | ; Rn TR Cri ITO wa HO Ree © =" 
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quiry of Damages is but an Inqueſt of Office, which has no : 5 
bother Continuance but by a Non miſit breve by the Officer, or 
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was return 
_ proximam Curiam, which is put in certain; and at that Day ance of the 
the Plaintiff appeared again, and the Jury ponitur in reſpettu, 
and Day given over till 10 Junii, &c. and on ro Junii 
again ponitur in re {wet but the Plaintiff did not appear at Writ of Iu- 
that Day, nor ha 
to the Jury they a 


And thereupon the Judgment was reverſed, 
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ab Initio, and the very Entry is puniſhable; which at- firſt by 
the Licence in Ta as rect . 4 
cCeꝛnce in Fact, as 7eloerron Jultice | 
Entry, altho a tortious Act enſues, and the Party ſhall be pu- 
niſhod only for that in which 
* 


; ST 
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hing more. Oudd Nora. 8 


- 


A 


warded to enquire of the Damages, returnable at the next 
Court, ad quem Diem the Plaintiff appeared, and the Writ 40 


\ 
. 


another Day over; and at the Day given 


which the Plaintiff had Judgment for the 20/. Damages, and 


ion oy on the laſt Adjournment over, that the whole Mat- 
ter was diſcontinued; for by the firſt Judgment the Defendant 


Was out of Court, yet the Plaintiff qught to attend from Day 
to Day, becauſe his Judgment is not perfect till the Damages 
enquit d: Then when the Plaintiff had Day till 10 Junii, Gc. 


and did not appear at that Day, the Court ex Officio, without 
the Prayer of the Plaintiff, ought not to have made a Con- 


5s H. 7. It is otherwiſe of a Li- 
id, for that excuſes the 


rd, and gave 200. Damages: Upon 


N 


1 1 


Diſcontinu- 

| | W ce of Suit. 
ſerved, but Jurata ponitur in reſpectu uſque ad 79 
P lea by R 


Ponitur in 


quiry. 


_ Coſts, And 27lverton aſſign d for Error, that the Plaintiff not 


tinuance of the Jury; for that ought always to be ex Petitione 
of the Plaintiff. ' 2#lverton alſo aſſigned another Diſcontinuance 


in the Caſe, eng. becauſe the Jury was continued over by a 


Ponitur in reſpeftu, which ſhould never be, but on an Iſſue 8 


to be tried between the Parties; for the Jury on a Writ of In- 


by the Sheriff. fait conceſſum per totam Curiam, in both: 


7 
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IN Debt on Bond, the Condition was to ſtand to the Award, 


1 Arbitrament, Cc. of Maſter Pooley of Grays-1zn about the 
Title of a Copyhold Tenement: Mr. Poole awarded, Cc. that 


the Defendant ſhould pay the Plaintiff 64 on 21. Mai 3 Fac. at Award re- 
ſuch a Place, 07s. in the Church Porch of Ratileſden; and fur- . 
ther awarded, (5c. that the Plaintiff by his Deed ſhould releaſe 

to the Defendant rotum Fus, &c. ſuper pradittum primum diem 
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yy ĩ ͤ e to the Defendant for the Extinguiſh- 
=_ went of his Title, as ſhould be deviſed, Ge. And Neigen 
1 e moved, that this Arbitrament was void, and that it is in a 


+ x Manner no Award; for it is repugnant and inſenſible; for al- 
* *___ . _ tho' it is certaih on what Dai the Defendant ſhall pay his 6 /; 
yet reſcitur quando, hor on what Day the Plaintiff ſhall releaſe 
gg the Defendant, for there is no ſuch prodifium primum Dien 
Fe TS, . in the whole Award; and it is not bound or tied to any 
S S e of the King, ſo that it is altogether incertain; and altho 
| tit may be collected that the Arbitrator. intended the 'Twentys 
- —_ + © - firſt, Day of May, by Reaſon that it is limited to*be 3 
e eee ar of the 64. which was 21 Matt, yet that is but 
by Way of Inference and Implication; and altho it was ob- 
1 | jeRed, that admitting the Award void in that Point, yet it is 
15 good in the Reſidue, which is to be performed by the Plaintiff, 
Award void gig. the Making of better Aſſurance: To which Nelnerton an- 
in Fart. ſwer d, that all the Clauſes in an Award are material, and this 
SMS Clauſe of further Aſſurance depends on the repugnant Clauſe 
j | bf the Releaſe to be made; for the Arbitrator intended that 
the Releaſe limited to be made ſuper prediftum primum Diem 
Mali (where there is no ſuch Day) ſhould be the firſt Aſſu- 
rance, and the Aſſurances which are to be made by the ſubſe- 
quent Clauſe tend, in the Arbitrator's Intention, only to the 
. Strengthening of the. Releaſe. Quod fuit conceſſum. Et per to- 
tam Curiam there is a Difference between Wills and Deeds, and 
| Deeds con- between Awards; for Deeds, (5c. ſhall be conſtrued arcofding 
firuedne- to the Intent of the Parties, and upon the Words to be col 
| e- ot lected on the Deeds; but an Award is in the Nature of a Judg- 
che Parties. ment and Sentence, in which there ought to be Plainneſs, and 
; no Collection of the Intent of the Arbitrator, for it ought to 
be his Judgment, and not the Judgment of another on The Ar- 
bdbitrator's Words; and therefore by Tanfield Juſtice, it has been 
* 5; Co. 77, adjudged, * where an Arbitrator awards that one of the Par- 
71 % ties ſhall become bound to the other in the Sum of —, and 
No. 359. mentions no Sum in Certain, but leaves a Space for the Sum, 
it is void; and if the Award is void in one Clauſe, altho' it is 
good in all the other Clauſes, yet it is in Law no Award; 
„for a Judgment ought to be full and perfect in ommibus. Onod 
ly oy 45. Nota. But if the Arbitrator awards that one of the Parties, and 
3 Leon. 62, f J. S. a Strenger ſhall do ſuch a Thing, it is good as to the 
Co. 78.4, Party, becauſe within the Submiſſion, and void only for J. K. 
2 Sand. 337. Who is a Stranger. Oyod vide 19 E. 4. 
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L Auger, and others, webe indited on the Statute 8 77, 6; for Cro. Jae. = 
, ER Forcible Entry on the Freehold of the Earl of Lincoln, Nor Fr | | 
and it was for an Entry and Force before the laſt Pardon by Indigment 
Parliament: And Cute moved to have Reſtitution; and per 92586. 
Curiam, non potuit; for the Statute 8 H. 6. provides two the Force 
Means to puniſh Offenders, one at the Suit of the Party by prevencsRe- | 
Way of Action, the other at the King's Suit by Indictment: tuen. 
And in Caſe where the King is Party, the Force; which is the 
| Offence againſt the Crown, is the Principal, and the Reſtitution 
is but acceſſory, and depends upon that, then when the King 
has pardon'd the Force, the Strength of the Indictment is gone; 
| for the Party is not to have Reſtitution but by Means of the | 608A 
_ King, and the King has given away his Title (viz. his Fine) 
by the Pardon. And, by Williams Juſtice, fo was it ruled ben: 
fore between the Lord Stafford and Thinn for Lands of the  - i 
Lord Stafford; which Thimm was indicted for, Entering with  _ _ 
Force, but obtain'd the Queen's Pardon of the Force, which - | | 
Pardon he ſhewed to the Court, and pleaded it in Bar againſtt 
the Lord Stafford to prevent Reſtitution: . Ep fic ferit, per 
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Opinionem Curir. (360 
The King verſur Ford, G. 


ORD, and others, were indicted on the Statute 8 H. 6; for Cro. Jae. 
a Forcible Entry, and alſo for a Forcible Detainer of a ISdignent | 
 Meſſuage, Oc. in Com' Eſſex, being the Freehold of Richard on 8 H. 6. 
Harlakenden; and this Indictment was preferr'd at the Seffions 7enoramus | 
to the Grand Jury; and they returned it in this Manner, ois. ET. 
as to the Entry with Force, 8 as to the Detainer with firoys the 
Force, Billa vera: But this Endorſement not being ſpied, but — 
being taken by the Juſtices of Peace for a full Indictment in don. 
both Points, they awarded Reſtitution to Harla kenden; but af. Indorſe- 


terwards, this Indictment being certified into the King's Benck 
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by Certiorari, and the Endorſement returned in Manner wt u- 
pra, they awarded Re-reſtitution; yet Nleerton moved, that 
they ought not to regard the Endorſement, for the Court did 

not ſend for it, but for the Indictment; and this Endorſement 
makes it no Iadictment at all; ſo the Clerk of the Peace has 
done more than he was commanded to do; but, per Curiam, 
the Endorſement is Parcel of the Indictment, and the Per- 
fection of it; and the Court ſent for the Indictment cum om- 
uilus id tungen, and the Endorſement touches it princi pally, 
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ing made one intire Indictment, and the Jury 


. * - Jalk, it is no Indietment at all. Ne Mis, 
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Tempus © which Cateby 


W. 2. c. 3. mon Pleas, 


Co. Lit. 135. 
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which is limited to the Patron 
2 Inft, 360. be accounted a full Half-year, or ſix Months, according to 
Twenty eight Days in a Month? And it was adjudged that it 
ſhould not be accounted by Months, but for a full Half-year, 

by dividing the Year into Days, vis. 182 for the Patron, and 
in the Year, that the 
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Oſter, Parſon of I hiſtom in Cm. 
prived 15 Jan. 1604. | The Biſhop of Pererborongh as 
| X Ordinary gave Notice to Catesby the Patron 24 Feb. fol- 
Q. Impedit. Jowing, and afterwards 12 Avgaſ# next collated Baker,” upon 
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for now be- 
ing only the 
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Northampe, was de- 
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brought a O. Impedit, and recover d in the Cm— ; | 
ich Judgment was affirmed on Error in the King's _ 


by 


182 for the Biſhop; and for the odd Day 


Law does not regard it; and fo much a 
ral Courſe of the Law, which gives the Lapſe to the Merro- ; i 
politan after the Year: Which is a Demonſtration that the firſt > 


lution; and ſaid that Walmeſley ] 

© vouched a Manuſcript T 
ON according thereunto, that Tem 
by the full Half-year; therefore in the Caſe ſapra en Computation, 
it appears that the Biſhop's Collation was twelve D 
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Bench: And the {ole Queſtion was, whether Tempus ſemeſtre, 
y the Statute V. 2.'c. 5. ſhould” i 
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| Tehupis ſemeſire: Wherefore Carechy-recover'd-in the Common 


VMullo contrauioente in either Court. N 
2 p L | « ' N "ob Fog 1 . at 9 | * AT £4 FA 1 a 
Ward werſus Walthewe. 


Pleas, and had his Judgment affirmed in the King's Bench; 
% $M TIL ann 8 
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ITE Biſhop of Exeter Tempore H. 8. by Deed gave Land, Cro. Jac. 
1 1 Scr to Nicholas Turner and Sybill his Couſin, in Conſi- , 


y 122. 


gdeeration of Service done by Turner, and other Conſiderations 1 Brown. 


him moving, to them and to the Heirs of their Bodies, and 137. 


— 


died; they had Tue Fo. and T/itham;! Turner died; $ybill Wear gan 
Married one Clapham; they alien the Land, Oc. to Fo. in Fee; bes Joincure 
. Clapham died, Sybill enter d, Fo. levied a Fine to JWalthewe, in vitbin 11 H. 
Fes of the Land, 7: hl afterwards enfeoffed William the no.” 

_ = younger Son, who enfeoffed Ed. Milloughhy; Jo. enter d and Concluſion. _ 
F gn to Mali hetue, and afterwards Malt hee enter d; and n Bol 
Millonghiy to try the Title ſealed a Leaſe to ard, who de- Forfeiture 
Fla d of ſo many; Acres of Land, Ge. in Surton Cbe field; and within nt l. 
©. the Matter /apra. upon Non Cul pleaded was found by Ver- les,. 
dict: And that the Biſhop dedit Tenementa prædi gta per Fact preciſe Ver- 
Zum ſuum, cujus quidem Fatts tenor ſeſuitur, Gc. and by, the, to Conne 
Dioeed it appear d that the Land Was in P arva Sutton, 4 ra good, which 
Vominium de Sutton in Cocheld. And, per,Cur”, the Plaintiff ocberwie. 


Mall recover; for, 1. It was, held, that, it was not. any Join- ” 
ture within the Statute 11 H. 7, for it is nat any ſuch Gift as 


T4 


- 0 the Husband, and the Husband gave nothing for it. but it ] 


is only a voluntary Recompence by. the Biſhop given in A. 
ceptation of paſt Service; and the Statute intends: a valuable; 


Conſideration and Gift in Fact; alſo. the Biſhop might well in- 
tend the Gift for the Advancement of the Wife, who appears 
to be the Biſhop's Couſin ; and, per Tunfield, ik it mould be 
2 Gift within the Statute 11 H. 7. it could be but for a Moiety, 
for the Gift was before the Marriage, when they took by 
M.ͤioieties, and the Husband dying firſt the Wife does not come 


to any Part by the Husband, but by Courſe of Law by Sur- 


” 


| althewe; for. altho in Truth: the Fine paſſed nothing but 
by Concluſion, yet againſt the Fine the Son 70. and Valthetue 
his Conuſee ſhall be ęſtopped to claim any Thing by Way of 
Forfeiture on the Part of the Wife, on any Title accruing, after 
the Fine; for they have no new Right, but Jo. being the Son 
to whom the Land was intailed, is barred by the Fine. 3. Altho' 
upon View of the Deed made by the Biſhop, the Land which 
| bythe Declaration is granted 55 * Gefield, by the Deed. 
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is intended by the Statute; for the Biſhop was not any Anceſtor 
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Vvivor. Quere of this Conceit; for the other: Juſtices did not 
allow it. 2. They all held, that the Fine of Fo. the elder Sonn 
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Probidition Y 
uggeſtion. 
St, 30 E. 3. 
Divers Pro- 
bibitions 


Cro. Car. 
208. 
+ Cro. El, 736. 


1 0 


30 E. 3, 4 


Prohibition. 
Where 8 
agen need þ 
not be 


proved. 


- 


appears to be in 
* of the Jury, who find expre 


Deed is not material. Loos Nota. 


cs Sarion, dic. et that is aided by the 
that the Biſhop #2 


 Tenementa infraſcripta; ſo that being ſo preciſely- * 


TE Greenhil had al 
that Green ad always 
Tithes of Lambs, Wool, Go. 
Conſultation, 


N a Suit for Tithes of Lam bs and Wool, Oel for Sheep 
depaſtur d in a Cloſe calld Greenbil ig Baſhing in Com? | 
The Plaintiff brought à Prohibition, and 7 25 
id 105. in Diſcharge of all - 
And Nelvertos moved for a 
becauſe the ſame Suggeſtion had been made be- 


fore in four l ſeveral Prohibitions for the fame Cloſe, and the 
ſame Manner of Tithing alledged, and a Conſultation always 


granted for Want of Proof within fix Months; yet, 
iam, it being only for Want of Proof, and not on the Ri 
E Cuſtom, and being alfo for Tithes of ano 


or Trial of 


er Cu. 
1 ht 


Year, which were not ot in Demand before, the Suggeſtion 5 


good ; for the Statute 50 E. 3. 
the ſame Libel, and to a Conſultation duly 


goes to a Suggeſtion made upo 
granted, vwhic 


not done in the Caſe above, but only for Negligence i in "not. 


_ having his Proofs ready. Nota. n 


. 0 * ye 


\ * n P 4. 


Mall ſued for Tithes, and the Plaintiff ſug 


"__ to retain his own Tithes, and did not 
ix Months: And, per nt ang be need not, 


1 n 0 
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geſted a Con- 


cord and Agreement (he being à Pariſh + Hy for 40 . 
prove it within 


for ſuch Proof 


goes only to a Modus decimamdi, and not to another Su ggeſtion - 


on a Leaſe or Contract: 
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And fo i is the Experience in the Kings 
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Unt recoverd in Worcefter Court in Debt on a'Contrag nl, 96. 
Wo Naw 43% + 
here, and Judg- Error ian 


ment; and aſterwards it was removed by Error into the King's 


for twenty Sheep, and had a Verdict t 


Bench, and 
becn for the 


_— generally that Judgment ought to have 
efendant, where it was enter d for the Plaintitf. 
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Debt in 


But upon the Opening of the Errors, it was ſhewn, that there 
was not. any Declaration in Farcefter Court; for the Declara- 


tion was, Raphael Hunt queritur verſus H. Field de placito 
quod reddut ei 20 l. quias ei debet & injuſte detinet, & unde i- 


for thore wants the Word (dicis) and the Senſe is imperfect; 


and altho' Yvlvertos objected that the Declaration is ſufſicient, 
good to a common Intent, and that the Word (quer) 

brotiter {criptum may be queritur,” and ehen it is (unde idem 
Where a 


if it is 


- 


queritur. Vet, per Curiam, that will not aid it, for then it is 


not certain, to whom this Word (idem) refers, whether to the 


Plaintiff, or to the Defendant, and it ſhall be rather referr'd 
to the Defendant, becauſe ad proximum' antecedens; and this, 
per Curiam, is Matter of | 
fore it is ill; but if it had been (unde idem Raphael quer) bre- 


viter ſcriptum, it had been good, becauſb the Party Plaintiff is 
certainly named, and then (uer) can have no other Senſe than 
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T was agreed by Neloerton, IPitliams and Crook Juſti ces, 


dem quer per M. Atrorn ſuum quod cum preditf Def. Gc. 
And, per Fenner, Williams and Crook; this is no Declaration, 
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Count ſhall 
be ill for In- 
certainty. 


o 
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nee; which is wanting, there 1 Toft. 20: b. 
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ert, Rund the Judgment was reverſed. Oyod Nota. 
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8 . 7 car. Ville & Parooh de Mai dſton. And it was adjudg 'd 32 
. 5574 _ © and an inſufficient Trial; for the Trial ought not to be from 


l * 5 'of _ Matter to / be; and this per roram earn . 


Cro- Jac 202. Hou art nd true Subjelk to the King; and, ener C 
Cros Er 268, riam, after Verdict againſt the ant the Action 


| Words. for they do not touch the Plaintiff any Way in his Loyalty: 


1 Brow 
1 8 dant to all the Treſpaſs, except the Entry into the Cloſe, plead- 


Conies. in the Cloſe called B. and Hor he had five Cows ready to put 


| Cro. Eliz, not enter to chaſe or kill Conies; "or altho the Owner of | 


Ow. 114. 


6, Matter of Profit to the Owner of the Soil for Houſe- keeping. 
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AK ——_ ; laid at Maidſton in Cont Kar: aid 
Non Allumpfit pleaded} the Fenire facias was ue TA 
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Þ PD, mi- 


a larger Precinct than the Plaintiff himſelf. has ſuppoſed the 


- 15 14 


. ag. Smith werſus Turner. 1255 n "ol 1 


7 877 a 7 


521, 638. 
I Sid. . does not lie; for the Words Are too general tO bear 'an Action, 


particularly, or otherwiſe; and no Man is: ſo true or good a 
Subject as he ought: And if an Accountant deceives the King, 
odr his Leſſee is arrear with his Rent, he is not true in that; 
ws for he has broke the 'Truſt repoſed in him, and therefore is not 
1 a true Subject; the ſame Law, if a Subject does not pay his 
"Subſidy, But if it had appeared by the Declaration, that the 
Words had been ſpoke upon any Diſcourſe oß the en 
Loyalty, n the Opinion was her wie. Ky, WAY Ay". - 


8 5 a Hoddeſdon werſus Greſil. 


- Reſpaſs for Entering the Plaintiff's Cloſe 1 8 Dos 
Leig NN and taking two Conies: The Defen- 


4 


een lee. 105% | 


cannot kill ed Non Cul, and to the Entry juſtified, that he had Common - 


n the Common ad utend the Common; and becauſe quan- 
| Cuniculi were there feeding, ſpoiling. the.Common, he 
in Preſervation of his Common entef d ad fugandum C deci- 

dend the Conies. And the Plaintiff demurred upon the Bar; 
wh. Jae. and the Juſtification was adjudged ill; for a Commoner * can- 


. the Soil has no Property in the Conies, yet as long as: they 
> Loon. 201. are in his Land he has Poſſeſſion, which is good againſt the 
4 Leon. 7, Commoner: For, if the Lord ſurcharges the Common with. 
2 Bulſt. 116. Beaſts, the Commoner cannot drive them out, but the Cat- 
' tle of a Stranger the Commoner may diſtrain Damage: fea- 
ſant, or drive them out of the Common, for the Stranger has 


no Colour to have his Beaſts there. And alſo Conies are 


bega foraſmuch * it 1 that the Cauſe of . the | 


— 


SN . ' 8 - : - 
* * 


2 a was 90 "chaſe d al * A nch is unlawful 45 to 
the Lord who is the Plaintiff, therefore the Juſtification is not 
_ good in Matter; for if the Lord ſurcharges. the Soil with 
nies; the Commoner on this partienlar Loſs may have an 


ry 


Plaintiff. Od Nota,.. Upon full and conſiderate Delibora- 
tion of all the Judges, hay being all on the firſt Day of the 
Argument of the contrary. Gpinion. P. 43 Eliz. Rot. 134. be- 
tween Belleeue and Langden, & 18 liz between Conny and 
others a roy as \ (xeorge Croke vouched it, ex e Je Y 


Walen | PA. 
Gery werſus Davis. 


Drage, on —_ the Plaintiff declared on 4 . ich ex- 

centis Libris; the Defendant denianded Oyer o 
which was enter d, and it appear'd to be, that the fendant 
- was bound to the. Plaintiff in ſeegirntis Libris and adjudg 
Nil capiat per Billam, for ſexgintis"is a Word of no Signifi- | 
e anc therefore the Bond it felf does hot? warrant: ths 
Declaration. ' ne 


N 1 ag wag Cox ln Worrall: bay 8 
HE Plaintiff declar'd, that whereas W was 7 * a 
Reputation, and ſo had lived free from all a 
Rapes, Oc. yet the Defendant: falſe & malitioſe. prefer. an an 
Indiemment r the Rape of 4. an: mant at ſuch Aſſiſes, 1 
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the 5 of eight Vears, and came to him, and with Tears 
complain d that the Plaintiff had raviſhed her, and thereby very 
much hurt her; whereupon the Defendant went to F. 
Juſtice df Peace, and took his Daughter: with Him and com- 
plain d of it to the Juſtice, who thereupon ſent for the 
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appear at the Aſſiſes, and to proſecute againſt the Plaintiff, and la 
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__._ » the Defendants. "And, per Cur Nil capiat per billam enter'd; 
For the Verdict is altogether imperfect, For they have found the 
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IN Re 5 by Owen againlt 37 hams, Price 115 W at HR 
ahn 955 taken, c. Williams avow d, and the others made N 
1 X to 1 51 85 to take the Horſe for 119. Rent arrear of a Rent- 
2 Per vn, is Service due by Owen to Williams: And it was found for the De- 
_ fendants, and 2 d. Damages given by the Jury ry to all three De- 
fendants, and the Judgment accordingly, that they three ſhould' 


recover dampna ſua predifta per Fur afſeſſa, &c. and foraſl 
$5 2 & Price and A made Cogniſante generally; and 5 


* bo did not make it as Bailiffs or Servants to Williams, and the Cog- 
3. 104 hue , niſance1s in it ſelf a Title and Juſtification in anothers Right, 
and Damages given to all three, and they two who make Cog- 
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Date 1 HE e in the Common Pleas 3 the En 
Where Want 1 Day that he had by the Summons, and afterwards the 
. Plaintiff recover d by Noo ſum inform, but the Defendant Ni- 

| po; nat © 5 in Myſeritordia Fry oenit ad primam Summonitionem, ii 
| Judgment of Error on this Judgment it was alledged, that there was no O 
ol in Figinal, and thereupoh a Certibrari Wlued for the Original in 

5 needles that Term in which the otiginal Action commenced, which is 

N certified that in that Term there is no Original between the 
Parties; and it was ſaid that the Original might be enter d of 

another ſubſequent Term; therefore the Certigrari was too 

ſtrict to tie it to one Term in Fpecie: But, oat er Cur, in this 

Caſe, if there be any Original of another Term it will not 

ſerve, becauſe the whole Matter was begun and ended in one 

and the ſame Term, as appears by the Judgment of Nibil - 

uin Miſericordia; quia,” ut ſupra, but where the Defendant 

f 40g does not come the firſt Day, but by mean Proceſs, there the 
FL COMER —_ 5g Judgment is, that he ſhall be in Miſericordia, and there an O- 


1: 4: Biginal ce rtified between the Parties of any Term N * 
1 = : ik 6 1 rr e 1 by DES: © e 


Oro. "m Pag e, Debt * 860 in the e Pleas mY 
ys: 96. I Thomas Harriſor,, and enter'd his Plaint againſt Thomas ' 
Deb. Huayriſon, and the Cupiar continued accordingly againſt Tho- 

mas. But the Plures- was againſt William. Bs ſoz (which 
was the Defendant's true Name) and that was but for 85 4. 
which varied from the firſt Entry, and upon the Exi Ta Mil- 
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of William; and An was a Verdict pro for 
 accordingly- againſt William; and now in it was aſſigned Srature of | 00 
that the Original did not maintain the. e for that is — 
againſt Thomas, whereas the Proceedings. are againit-William; 

and altho thePlaintift's Counſel would excuſe it, that this Judg- 
ment being againſt Milliam, and the Original againſt Thomas, 

as it is certified, that that could not be the Original againſt I TA „ 
liam, and fo the firſt Judgment againſt iam is without an © 
Original, which is aided by the by evi after Verdict: Yet, der 
Car, it is Error; for there is a Difference between a bad Ori- oro. Jac 47s: 
- ginal and no Original; for the Want of at Original is aided, 1 Sund, 
but not a vitious Original; and if the Original in this Caſe was - LW 
not againſt Thamas, then there was not any Continuance, nor Cre. El. 722. 
obtulir ſe ommino: And alfs Diminution being alledged, jt is 509% © 13. 
certified as the Original in this N And therefore the Judge „ 
ment was reverſed. Wer 


E Ld. Sands and * ne 0. Scullard * as 


Reſpaſs was brought N the Plaintiffs. ag gainſt the Defen- 1 Brownl, 
3 \dants for an Entry 24 their Cloſe: Dawly had Judg- Xo 2 
ment againſt him by Nihil-dicit; Scullard pleaded to Iſſue Nom Venire fa - 
cul, upon which a Venire facias is awarded upon the Roll be- Aa vitious. 
tween the Parties tam ad triund Exit u quam ad inquirend de * 
dampnis, and the Plaintiſfs take their Vnire facias ad triand © 
_ Emitum between the two Defendants and the two: Plaintifs, and © 
the Hab Corp” & Diſtriag were accordingly; but the Plaintiffs 
(knowing Dawby to be dead) took their Record of Ni R 
againſt Scullard only, and he is found guilty: And in Arte dt of . 
Judgment Zelverton ſhewed, that the Ven. fac: was vitious, for 
there was no Iſſue to be tried between the Plaintiffs and Dawby C 
for Judgment being given on Nihil dicit againſt Dawby, the 


Writ ought to have made Mention only of the Iſſue between te 95 5 . N 


Plaintiffs and Scullard, and to have been an Inquiry for eee 
between the Plaintiffs and Darby according to the Award upon 4 
the Roll, which is the Ground of the Ven. fac. And it wass rh 5 
likewiſe ſhewn that the Jury have not done all that for which 
they. were ſummoned, forthey have given their Verdict only EIS 
gainſt Scullard, and no Verdict at all againſt or for Dacob: 1 
as if two Matters had been in Iſſue, and they give aVerd 2 —— 
the one, and nothing for the other, it is ill for the Whole. And 
that was the Opinion of the whole Court prater Williams ju. 
who relied on EI. Dy. 260. b. Sir Anr.Cooke and Wooton's Caſe; 
Where in Partitiomaga 
bother pleaded to Iſſue, and yet the Ven. far. was to try the ': - 
ſue between the Plaintiff and the two Defendants, an d bythe OW 
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Indorſement, ois. Execatio.t/tius brevis, Oc. and without te 
© © "Sheriff's Hand ſet to it. And, per Cu, it is a good Matter to 
eroc kl. have a new. Trial, for it cannot be amended: And by the Sta. 
2, , the Writ. uod vide 8 4.6. And the Jury being taken on this 
Fuat, Diftringas in pais, they come in without any, Warrant at ally 
Breve album and altho' the Writ. is made returnable in initio of this Mich. 


erde ef Term (nift Fuftic ad Afiſas print venerint) and it was ob⸗ 
der Triel jected that the whole Term being but one Day, that the Court 
Ft Ai. 3 might call in the Sheriff to amend it, yet it was anſwer d, that 
a Trial at the Jury being paſt in j aii, the Tenure and ubſtance of the 
Bar. Writ is paſt, and that this Court cannot amend it, for that was 
to make the Trial good which was taken without Warrant, 
for now upon the Matter there was no. Difiringas at all, and 
85 ſio no Commiſſion to the Juſtices of Ni/e prius to take it: But 
if the Prial had been in Court this Term, the Court might 
dali 6x7 the Sheriff to amend it before the Verdict paſſed, or at _ 
ter in the ſame Term; becauſe they fit by Patent, and not by © 
Ee Commiſſion. Vide Rowland's Caſe, 5 Co. 41, b. Judgment e 
7 vs nuts. verſed, becauſe the Sheriff's Name was not put to the f Fe- 1 
40. Aire facias, and yet the Jury was not taken on that Writ, but 
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pleaded it was found for the Plain:iſß and he had Jud 
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«4 


_  _ Certain, ang particularly what Lands were contained in the = | ba 
 Indenture: As it a May promiſes to convey to „ & all the 


Lands deſcended to him from his Father, he ought to new i# - 


Heese (what Lands) aud that they are (all). 2. The Plaintiff 


has not laid the Performance on his Part certain and fuffici- 


1 ently, becauſe '(Indenturam prediffam) cannot be good be- Vide # Leon. 
_ came: ; 


(pr ædictam) ought to refet to ſome Certainty before; 33; 
and nothm 


4 hs 
. 
4 3 op | , 
\ ws 5 of 6 
%. * 
* 
- 1 


nothing is certain before, for (quandam Indenturam) at 1 Dk 
— firſt is incertain; for it is all one as if he had faid (ane In- 98) refers 


* 


denturum) and then the (preditiam) which follows could not nr.. 


ood; for that is incertum per incertiut: But the plaintiff | 


1 
4 * 
* 


ought to have ſhewh in Certain, that he had ſealed” fuck a 


 Indenture in Certain, per quam Lewes Lord Mer ider and üs? 
Plaintiff bhargamzarent, de Perbo in Yerbmm, prot it is laid it 

the Premiſſes of the Declaration; as if a Man promiſes to exe: 

cute quoddajn ſcriptum obligatoriam whereby he will become 
bound to F. & in lool. in an Action on this Promiſe, it is no © 


no Bond in Certain was mentioned before; but if in this Caſo 
it had been a perfect Indenture in Date, in Nomination of the 


| Plea to lay, quod (fecit ſer iptum obligat predifiun) becauſe . 


Parties, and Limitation of the Land, then it had been good to 


- 


ay, that he. had ſealed (aden prediffam) becauſe by. the 


Premiſſes it appears to be a true and perfect Indenture in fab. ae 


But here it is but a pretended Indenture. Q Net. 
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N74, per Williams Juſtice, that it was reſolved by all 1 Bult. 1% 


IN. the Jullices of Eggland in the Star- Chamber in, the Caſs fe, 
of one Paine of Middleſex, who was ſued there for Perjury Perjury ia 


in the Court of Requeſts on his Depoſition in a Caſe there d&- Cour: of 


| pending, where the Conveyance and Title of Land and Free- No, — 
ho Ef, 


d came in Queſtion, that this Perjury was notÞuniſhable; nor be pu- 
for it is but a vain and idle Oath, ja rs a corrupt Oath," hed. 
becauſe the Court of Requeſts have nothing to do With, nor chat Court, 

Can examine Titles of Land, which are real, and are to be 

diſcuſſed and determin d in the King's Courts. Ouod Nets. 
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So _ Mich Fe [LY 5 1 
B . 1 ompſon werſus colin + CEE ie „ 
WC HE blair declar'd on a Leaſe made by. Robinſon. at 
ERS Ag Stone of a Meſſuage and 40 Acres of Land, in the Pariſh. 
= 1 Man ſhall F. Stone in the County of Stafford, the Defendant imparl'd to 
98 lead in A- another Term, and then pleaded that within the Pariſh of Srone 
285 8 there are 3 Vills, A. B. and C. and becauſe the Plaintiff did nor 


5 ee pondeas {hew in which of the Vills the Land lay, he demanded Judgment” | 

7 Outer. of the Bill, & quod ob Cauſam breditf Billa Te, caſſetur i 

e And the Plaine . the Plea; and it was adjudged EM 
* Lutw. 24. for the Plaintiff: For, i. The Defendant * cannot plead in A- 


1 | 7 145+ batement of the Bill after an Imparlance, for he has admitted ; 

| it to be good by his Entering into Defence, and by his Impar- 
| Py | lance. 2. The Matter of the Plea is not good, becauſe the De- 

1 * be fendant does not ſhew in which of the Vills the Meſſuage and 
1 - = go Acres lie; and that he ought to do; for whereſa Man pleads 

4 Lc, Abatement, be ought always to give- the Plaintiff a better 

__ -: . | Writ, Onod Nota. But, per tot Cur, this Plea does not goin 
5 Bar, but only a Reſpondeat Oufter. And by Williams Juſt. the 
L ; Difference is, where. the Plaintiff demurs on a Pleg in Abate-; 

1 2 Inſt, 242 ment, and where he goes to Iſſue upon it; for if they + g to 
. Iſſue upon ſuch Plea, and it is found a gainſt the Defendant, it is 


: 3 ELIT e | peremptory, and he- loſes the Land: + upon a4 Demurrer it is 5 
| : not peremptory, but only a Reſpondeat Ouſter. uod Na. 
e Vide 22 #6, 55. B. Foxley's Cal % 


5 5 Bromley verſus Littleton. 


1 = 1 . 


= RS. e the Wife of Gilbert Litthton, recover 4 | 
„ her Dower in the Common Pleas by Default, and had 
. 2 Writ of Seiſin to the Sheriff of Hafer, and a Writ of In- 
Wo quiry whether the Husband died ſeiſed, and of what Eſtate, 


whether in Fee or Fee-tail; the Jury found, that the Husband 
died ſeiſed, but whether in Fee or in Tail, ignoram; and 
|  _. found the Value of the Land, Gc. and quantum Tempus © 
tdaelabitur, Co. whereupon Judgment was given, that ſhe ſhould _ 
© recover, Gc. and her Damages to 60/. And thereupon a Writ 
of Error was brought; and after the Record removed, ' Mrs. 
Littleton the firſt Plaintiff died, wherefore the Plaintiff ſued A 
Scire facias againſt Sir Thomas Gornewal, Mrs. Liitleton's Ex- 
ce.̃scutor, againſt whom two Nihil, were returned, upon which 
the Plaintiff proceeded and aſſigned Errors, eig. that no Judg- 
BED  . mnentought to be to recover Damages, becauſe the Jury have 
7 ; not found any dying ſeiſed of any Eſtate of Inheritance in &i. 
: OY vert according to the Purport of the Writ; for without'a-Dy- 
| þ Inſt, 32 ing 9 ſeiſed of ſuch Eſtate the Wife ſhall not have Damages; 
MATS Bo 284. P. 88 if the Husband aliens and retakes for Life, and dies, the 
| RE Wife ſhall have Dower, but no Damages from this Dy- 
| * ſciſed, for it was only of m2 Feel. And it was 
e e . "OM 7 
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adjudg'd Error. Then the | | 
_ Littleton the Writ of Error was not abated; and that a new 1 


Writ ſhould be ſued out againſt the Executors And, per C Parties by 


tween the Death of the Plaintiff, and the Death of the Defen- gy.” 
dantz; in the firſt Caſe it ſhall * abate 2 R. 3. but not in the other Error. 

_ * Caſe, And it was likewiſe held, that the Executors, by the * poſtea 
Scire facias and two Nihils returned, which amount to a Gar- 29% 
_ niſhment, are made Parties to the Writ of Error well enough; Cod. 6: 
for becauſe the Damages in the firſt Judgment are to go to the 441. 5 
Executors, therefore they ought to be warned; for although „ e 
the Plaintiff in the Writ. of Error, by the Death of Mrs. Lit- vide vw | 
Tletom is diſcharg'd of the Title of Dower Which lies on the 544. 
Land, yet he is ſtill to be eaſed of the Damages, whick 


by this Means of the Scire factar, And ſeveral Precedents were 
ſhewn accordingly in perſonal Actions, where Damages are to 1 Rol. Rep. 
be recover d, and Error is ſued, and the Defendant in Error dies, 23 
his Executors have been made Parties ta the firſt Writ of Errorby © 
the Suit of the Sire facias. Qnod Nota; per tor. Cur, without 
„„ Oe 
HE Plaintiff ſhewed, that whereas ſho was of a good Re- Worts. 
putation andi a pure Virgin, and ſought in Marriage by 
one Daune, &c. Dunne interrogavit the Defendant, Why tho 
Plaintiff did not come to Church? The Defendant reſpondendo o 
dixit, It is no Marvel ſhe comes not to Church, for it 1s thought 
ſhe is with Child, and 1 fear it is tos true: Whereby ſhe loſt her 
Marriage with the ſaid Dunne, to her Damage, &c. Upon Non 
Cu pleaded it was found for the Plaintiff; But Zeloerton move 
in Arreſt of Judgment... 1. Becauſe the Plaintiff did not eFp.1 
that the Defendant was Screxs of the Marriage between the © 
Plaintiff and the ſaid Dunne, nor doth it appear in the Declara- | 
tion that the Words were ſpoken warioſe. :2. It appears by the 
Plaintiff's own Shewing, that the Defendant had not any Inten- 
tion to ſlander the Plaintiff; for the Defendant's Words aroſe 
not from himſelf but on a Queſtion propounded by Dunne's 
third Perſon, concerning the Plaintiff's not coming to Church, 
to which the Defendant anſwerd; which Anſwer does not - 
import any direct Slander, for her Honeſty was not queſtion'd, 
but Abſence from Church, which is collateral; and moreover 
the Defendant affirm d nothing preciſely, but his Thought.and 


4 « 
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+ * 5 
F | 
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there was no ſuch - Cauſe : So that the Dofendant's Words 
depend merely upon an Eccleſiaſtical. Cauſe, vis. her Ab- 
ſence, from Church: But if J. S, asks J. D. concerning a 
Robbery committed, and 7. D. anſwers, that he thinks the 
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Doubt Was, if by the Death of Mrs; Where _—_ 


riam, the Writ ſhall not abate. And there is a'Difference be- Scire fac on 
| + Deathof De- 


ought to be againſt the Executors, who are to be made Parties 


his Frar; which imply that the Defendant rather miſhd Vide 3 Bult. S 
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ſuit. conceſſum per totam Curiam, preter. Ferner. And Nu capiat per 


; {i 
& x 
- * 


and abutted it Ea, Neft, North and South: Upon Non Cy 
the Jury found the Defendant Cu in dimidio Acre infraſeript; and it 
was moved in Arreſt of Judgment, that upon the Matter no Treſ- 


[No Plaintiff declar'd'on a Treſpaſs in an Acre of Land in D, 


bs oY | — NN. 8 " | 5 — 1 wy ; 
- " Robbery was committed by. A. and be fears it is too trne; it is a 
Slander; for the Inducement, i. the Queſtion, is circa ſuch a tem- 
paGotel and infamous Act, as the Defendant, by. his. Anſwer has de-. 
detected of A. wherefars it ſeems that A. may have his Action. es 


0 
: 
— © 1 


paſs at all is found; for there is no ſuch Maiety bounded, as the 
Plaintiff has declared, for the intire Acre is only bounded, and the 


Plaintiff confining his Treſpaſs within certain  Bounfls, the Defen- 


dant ought to be found a Treſpaſſer within thoſe Bounds; aliter it is 
not good; and it is impoſſible for the Moiety of the Acre to be within 


thoſe Bounds, whether the Acre be taken in Length or Breadth, or 


what Way ſoever: But per totam Curiam, præter Fenner, the Plaintiff 
mall have Judgment; for if the Plaintiff lays the Treſpaſs in one 
Acre, and the Jury find it only in a Foot of that Acre, it is good: 
And here they have found the Treſpaſs in the Moiety of the Acre 


bounded, and that is ſufficient in this Action where Damages only 


are to be recover d; but if it was in Ejectment, the Verdict had been 


ill; for it is incertain in which Fart the Plaintiff ſhall have his Habere 


— 


5 Noy 124. 
Aſſumpſit. 


Eues at the Time of the Bargain were ratten, and died before 
24 March following of the Rotteneſs, and the other 200 at the Time 
of the Bargain were not worth 9 J. a Score, nor could be fold for 


- 
#98 ws þ . - ® - 
. : | . 
5 þ " 


facias Poſeſ . 
Redhead verſus Harpur. 


"4 


THE Plaintiff declar'd, that 12 Ofobr* Anno 2. at Staines in 
Middleſex, there was a Communication between them abour. 


Buying 300 Ewes and 14 Rams, and that the Defendant affirmed, 


Score, and if they ſhould not be of ſuch Value to 


ere 9}. 


per by.” 
the Plaintiff to be ſold, the Defendant would make them worth 9%, 


4 Score in ready Money; yet the Defendant Sviens them not to be 


found, nor of ſuch. Value, ſold them to the Plaintiff the ſame Day 


for 130 J. paid ibid; yet the Plaintiff ſaid in Fado that 100 of the 


more than 4. a Score, fo the Defendant had deceived him to his 


Damage 1001. The Defendant ſaid that the Bargain was for Ewes 
and Rams then going in Wildmove in the County of Lincoln, which 


were found and worth gf. a Score, and might have been ſold for that 
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and warranted and promiſed them to be found, & tance bene va- D 
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| Price; and that he aver d, upon which the Plaintiff demutr'd; and 


it was adjudged for the Plaintiff; for the Defendant has not an. 2 


miſe, Which is the Cauſe ant Ground 'of the Action, and the Dif- 


ceit laid to the Defendant's Charge, and that of Neceſſity ought to 


likewiſe idle and vain; for the Agreement and Bargain fot the Sheep, 
being a Thing tranſitory and not local, it is not thatetial Where the 
Sheep were at the Time of the Bargain, Whether in Lizcoluſbire or 
in Mufti was the Opinion « TC. 


of the whole Court. . 
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eſtate: The Defendant 
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dant Executor, and the 


be traverſed and denied by the Defendant. The Defendaiit's Plea is 
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other ſays that R. died. Inteſtate, that will not make an Iſſue; and 
therefore the Defendant ought: to traverſe, wiz. that R. died In- 
teſtate, ab/que hoc, chat he made him Executor. And 4 H J. 13. 4. 


this very Caſe in Queſtion is adjudg 


that ſuch Plea in Bar is not 
good without a Traverſe, vis. to ſay, 


abſque hoc, that Ridges died 


Inteſtate. 3 H 7. 14. agrees. And this per totam Curiam without 
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$3 Cro. Jac. H E Plaintiff declar'd on the Statute” of "Winton 13 E. 1. and 
| | l ſhe wed that he had, performed: the. Lions geſt "Ortinances 
1 Ty TY ; in Fete Statute 27 El. and concluded contra formam Statuti preditti, 
4 . | + "oi the Iſſue being found for the Plaintiff, it was alledged in 4 
_—=—  , Srat' Win- of Judgment, hr the Declaration was not good, decatfe he having 
1 | Se 13 E. 1. qeclar'd on two Statutes, vis.” the Statute 13 E. 1. and the Statute 
| NEON 27: Eliz. he ought to have concluded contra formam Statutorum pres 
1 8 4. diforum. But non allotatur per totam Cyriam, becauſe the Action in 
| Comb. 160, this Caſe is given and grounded only on the Statute/4 3 E. 1. and 
| r 1 the Statute 27 Eliz. is rather in Reſtraint and Hindrance of the 


| Action than otherwiſe; for whereas before the Statute 27 Bz. the 
The Conelu- Party might Habe had his Action generally to have charged the 1 1 
ſion ſhould qred on any Robbery, now certain "Circumſtances are to be 
feu formed by the Stature 2) Bliz." before the Party, mall have his . 
Statuti, and tion, and before he can charge the Hundred, vx. the taking of the 
not Statuto- Oath before a Juſtice, that he was robbed, and: that he does 2 know 
rum. the Felons, Sc. So that the Statute 27 Elz. was made in Eaſe of 
the Hundred, and not in Advantage of the Party robb'd; therefore 
it is ſufficient to conclude contra formam Statuti, which ſhall of Ne- 
_ ceſſity have Reference to the Statute 13 E. 1. which gives the Suit? 
And ſeveral Precedents were ſhewn accordingly in 28 Elix. & 35 E. 
z. And, per Curiam, if the Plaintiff had concluded contra for mam 
Sratutorum, it had not been good, becauſe the Statute 27 Elix. does 


not enable” the Panty” to fue.” 5 5 nan, 
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| Arundel! rſs Tregono. . e on lc 


e the H E Plaintiff declartd, that whcheas * wi of a oo Rept? 
| Caſe, tion, Er. free from Theft, yet the Defendant at the general Sef- 
SE EY. bone of the Peace, & held 'at Truro in Comitatu Cornubiæ 7 Fan. 3. cb. 
rum Thoma St. Awyn & Fohaune Arundel & Sociis ſuis tunt Fuſticiariis, 
Ante 105. Ec. malitioſe, Ge. griandam billam Indi amenti againſt the Plaintiff 
Soribi lite: continen that the Plaintiff amongſt others broke and en- 
ter d the Houſe of A. and flole half a Bufhel of Wheat ; and exhibited 
it to the ſaid Juſtices: ibjd',- who cauſed it to be openly read, and 
deliver'd to the Grand Jury, and afterwards the Defendant at the ſame _/ 
Time affirmed the Matter in the ſaid Bill contained to be true, whereby 
the Plaintiff is damnified, Sc. The Defendant pleaded an inſufficient © 
uſtification, on which they were at Ifſue, and it was found for the 
Plaintiff And zlvertoy moved in Arreſt. of Judgment; r. Becauſe - 
ir does not appear that the Juſtices before "Run we Indictment | 
F TINY 2 | $4, was f 


- 


* 


King's Bench in Ireland was reverſed here, 
diſcontinued ; for when the Plaintiff in the Writ of Error in Ireland 


Was i FP were * of oper il An, but 8 Jultices \ 
| of Peace, who could net arraign the Plaintiff and put him in any 


Jeopardy: Who was anſwer'd by the Court, that as this Caſe is, 


Circumſtance, that it was before Juſtices, who had ſufficient Autho- 
rity: And the rather, becauſe in this Action their Authority cannot 
come in Queſtion or Debate. Otherwiſe if it was on an Indictment, 
for there Tuch general Stile had not been good, but their Authority 
cugde to appear in Certain, becauſe the Party ſhall be put to anſwer 

to it. Then Niverton moved, that the Plaintiff has not ſhewn ſuf- 
ficient Cauſe of Action; for the Defendant has done nothing but in 


a *Cautſe of Juſtice to prefer an Indictment, and that is . 4 cob. 


3 


for if Men ſhould be puniſhed for preferring Indictments, it would 


_w_ 


br 
the Declaration is good enough, for the Plaintiff has laid it ta be ad 1 


generalem Seſſionems" which has ſuch ſtrong Intendment to carry this whete not. 


\ 


”— 


e the 
ority of 
_ Juſtices 


de a great Hindrance of Juſtice: - And, as 43 K. 3—is, a Man'ſhall * Palm. 
never be puniſhed for bringing a falſe Action; and the rather here, 189. 
becauſe nor cunſtat what was done on the Indictment, whether the Mo. 820. 

Plaintiſt was acquitted or arraigned upon it, or not: And if nothing ri 


was done upon the Indictment, the Plaintiff will clear himſelf too 


* 


188, os 


n Indict- 
ment no 


ſoon, viz. before the Fact tried, which will be inconvenient; "ne Cauſe of a 


A Fu: Joe totam n © py _ por, mw enter ale 


21 
1 


2 3750 St. John verſus Commiyn.,. 


tion * 
had. 


Aint 055 1 Eject firm in the Conimon Pleas i in Belau Kerr © in 


on the Leaſe of R. G. againſt Chmmyn, and declared de Caſtro, . 


Villa E Terris de Kilbrough in ſuch a County; and upon Iſſue pleaded, 
it was found for the Plaintiff, and he had Judgment there; upon 
which Commyn brought his Writ of Error in the King's Bench in 


Jreland, and aſſigned for Error the Want of an Original, to which 


of. John rejoined and pleaded, that ſuch a Day an Original Writ was 


deliver'd to ſuch one, Sc. and concluded to the Country, and the 


1 was reverſed there for Want of an Original: Whereupon 


1 ohn brought a Writ of Error of the Judgment of Reverſal in 
the 


ing's Bench here in England; and the 1 77 the 
ecaule the Matter was 


aſſigned his Errors, and the Defendant there replied” and concluded 


to the Country (where i in Truth the Matter of his Plea. ſhould be 
tried by the Record, viz. whether the original Writ | wag deliver'd or Diſcontinu- 


did not reply or demur on the Defendant's Plea, the whole Matter © 


| Was thereby diſcontinued ; for there was no full Record of the Proceed- 


ings before the N of the King s Bench there, becauſe the Plaintiff _ 


be n : had 


— 


: 


not, for that appears of Record) and then the Plaintiff in Error there ace of Ac. 
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had not rejoined to the Defendant's Bar tliere. Atid now it was 
moved to have the Record femanded into ſreland with & Certificate 
of the Judges of their Reverſal here, to be made to the Juſtices of 
the King's Bench in Ireland, that he who firſt recover'd might have 
his Execution: For they pretended that by the Reverſal of the Judg- 
ment in the King's Bench there, the firſt Judgment in the Common 
Pleas there was affirmed; to which Te/verron anſwer d, 1. That the 
Record ſhould not be remanded; for — $3 F. 3. Ervor 83: is, 
that out of Ireland no more ſhall be certified than the Tranſcript, 
and according to that is 34 Af. yet the Law is not fo at this Day; 
for the Writ of Error, which goes out of the Chancery here to the. 
King's Bench there, commands the Record to be fent; and the Re- 
turn of the Juſtices there does likewiſe prove it, which ig in ber 
Verba, Record miſſim: Alſo the Reaſon why at firſt the 'Tranſcripe 


Cro.,Jac. is ſaid to be ſent only, is for Fear it ſhould. be deſtroyed by the Sea 


534+ in the Carriage: But when ſuch Fear is over by the ſaſe Arrival of 
A Recors the Record, and by the Entry of it in the Rolls here, then ir ceaſes 
ccor®. tobe a Record in Jreland, and is a perfect Record here. Quad fuit 


Ireland re- conceſſum per Curiam; and Mr. Man the Secondary ſhewed Prece- 


mains here. dents in 9 H. 6. that a Record fent out of Ireland remains here; 


and ſo of another Record in 32 H. 8. But if the Judgment had 
been reverſed on the Truth-of the Matter, although the Judges here 
cannot award Execution, becauſe they have no Officer that is ſub- 


Cro.Car.512, je& to their Command, yet they ſhall make a Mandate to the Chief 


Juſtice there, that he ſees Execution done; and that is the Courſe; 
Quod ſuit conceſſum. Then Telverton and Mr. Stephens moved to have 
a new Writ of Error here of the firſt Judgment in the Common 
E. N. B. 23. Pleas there; for although, as 5 E. 2. Error 89. a Writ of Error can- 
not immediately be brought here of a Judgment in the Common 
Pleas there, but it ought to come here by Degrees, viz. firſt into the 
King's Bench there, and then into the King's Bench here, becauſe 
ſuch is the Uſage there, JE this Record being come by ſuch De- 
rees into the King's Bench here, it ſeems they may have, and the 
888 after great Debate granted that they ſhould have, a new Writ. 
uod coram nobis re ſidet, de bene eſſe; for the Reverſal here, as appears 
before. was upon a collateral Point, becauſe for Want of a Demurrer, 


* Cro, Car. or other Replication to the Defendant's Plea in the Writ of Brror in 


. Ireland, the whole Cauſe was diſcontinued ; for this Court perceived 
7 * 4 the firſt Error, vis. Want of an Original, to be Cauſe ſufficient to re- 
Ov. 18, 19. verſe the firſt Judgment in the Common Pleas there, as alſo for an- 


1 Show. 338. other apparefft Error in the Declaration, viz. that the Action is brought 


4 Mod. 97. 3, Caro Fila & terris in Kilborough & without expreſſing the Number 
Comb. 198. 


Salk. 254. f | ich is ient: for 
md. 74 and Certainty of Acres, which is inſufficient; for upon-ſuch general 
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0B ſued a Prohibition in the Common Pleas againſt Hum, 1 Bromnl. 98. 
Parſon of D. in Kent, and ſuggeſted a Modus decimandi as to Error on 
Part of the Tithes demanded againſt, him in the Spiritual 2 * 
Court, and as to the Reſidue ſuggeſted a Contract executed and per- Coſts aſſeſſed 
formed between him and the Parton in Satisfaction of the Reſidue; and not ad- 
and becauſe he did not prove his Suggeſtion within ſix Months, Hunt judged. 
the Parſon had a Conſultation and Coſts aſſeſſed by the Court to 9 
505. , and Damages 50 6. which by the Statute 2 E. 6. ſhall be mall not be. 
doubled; but in Truth there was no Judgment given to recover given for _ 
them, viz. ideo conſiderat eft quod recuperet) was omitted; yet Hunt ay 75 £8 
thinking that all was perfect, brought Debt in the Common Pleas. r 


f SY o ſti „ 9 
for the Coſts, Sc. and declar'd on the whole Matter /apra, and that Confulta- „ 


Damages were aſſeſſed, : uper. 0 tun con aderat uit recuperet, tion. n 
&c. and that the — — paid, aw quod e, Sc. Aſh. 445- 
and thereupon he recover d againſt Ch by non ſum informmtus: And 
thereupon Cobb brought Error tam in Records E Proceſſu, Ar. of the 
Prohibition, as of the Debt for the Coſts; and aſſigned generally for 
Error, that the Judgment in the Common Pleas ſhould be for Cobb 
where it was for Hunt. But Telverton alledged two Errors in Spe- 
cfal. 1. That there was no Judgment in the Prohibition to recover 
the Coſts, but only an Aſſeſſment of them, without more, which _ 
is not ſufficient; for the Aſſeſimenrt alone is but Matter of Office in 
the Court, but no Judgment of the Court that will bind. uod 
fuit conceſſim per totam Curiam. 2. Error, that no Coſts at all 
ought to be aſſeſſed or adjudged in the Caſe ſupra; becauſe. the 
Prohibition is grounded as well on a Modus decimandi, which 
wants Proof, as on a Contract between the Parties, which does Ante 102. 
not want Proof; and the Suggeſtion being intire, and Part of it n 
be wes. no Proof, they cannot give any Coſts at all; for that is 
only where the whole Matter in the Suggeſtion wants Proof; ſo 
the Joining of the Contract with the Manner of Tithing privileges | 
the whole as to Coſts; But they may grant a Conſultation * Cro. El. 34). 
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1 d. Roben Muller 4 Caſe. 9 


Noy 128. WIE E b Þ 2 i ao 
oa E1.148. and being examin'd on Interrogatories, the Plaintiff ſuppoſing, 


i 84, that he had eee Perjury on his Examination procured him to 


l — 


3 lat. 166. be indicted on the Statute 5 Eliz. and per totam Curiam, he cannot 


be indicted on the Statute, becauſe he is not Tefzs, but remains De- 
fendant yet, although it be upon Interrogatorics, for if he confeſſes 
Mlaatter againſt himſelf upon the: In ric» he wall be c con- 


4 
Bl 


Markam werſus Moline ux. 


f 
TOlinciex e bis Original in the Gn Pleas hs 
Error on Martam in an Action of Debt on a Bond, by the Name of 
— e 7. Markam Alderman de D. and all the mean Proceſs: was continued 8 
againſt him by the Name of Alderman; Markam appear'd, and the 


ral Addi 
9 De- * Plaintiff declar'd againſt him by the Name of Markam de D. Eſquire, 


fendant will and the Parties were afterwards at Iffiie, and it was found for the 1 


make the Plaintiff, and Judgment given; and it was now reverſt for Error, be- 


Suit are:  aule vor conflat that this Markam is the ſame Markam, againſt whom 


NEeous. 
Salk. 6 the Original was enter d, and the Proceſs continued, but rather that 


he is another Perſon by Reaſon. of the ſeveral Additions of Alder. 
man, and Eſquire. Vos Nota. 8 | "i 


, * 


Femely verſus Fawſert. e e gl 
Paz 1.3 Fa, *: 


Cro. Jac, Pay ca: an Action on Aſumpſit a Brome in the Court | 


203. 


8 of Norwich, and had Fawſett, and F. S. for his Bail there; a 
Scire faeiar. Cyrpus cum Cauſa iſſued 19 Juni 3. out o the King's Bench to appear 


| oo ound before Popham Chief Juſtice 9 7uliz next at Norwich; afterwards: 
Bail. a Procedendo iſſued the ſame 19 Funii, notwithſtanding the firſt Writ, 


| Ne Bok Popham 9 Fulii took Bail at Norwich, and diſcharg'd the Sheriffs 


chliratd woc- there of Brome; afterwards 20 Fulii the Procedendo was deliver'd to 
withſtanding the Sheriffs of Norwich: They proceeded, and Judgment was given 
a Proceden there againſt Brome, who brought Error in the King's Bench, and 


do. the Judgment was affirmed, and after two Mbils againſt the Party 


the Plaintiff ſued out a Scire fatias againſt Fauſett onE of the Bail, 
who pleaded the Matter ſapra, and the Plaintiff replied and ſhewed the 


Procedendo, and fo a e upon that; z and it was adjudged that 
+ & „ Femſett 


Re + 
=O. 


pron the Bujl is ng, for 
| Pop Pham, the Ball it the inferior Court 
160 4 diſcharged; altho*the Bal ah ** Popham was not 

Yeoh be in Court; for that could not b 42 — Term; A by altho” a 
| Procedendo illued, which: might have b been a Fuer 25 5 the Procedendo. 

firſt Habeas:Gorpus, yet that not being d deliver That 155 20 Julii, „ F—ns | = 

which was aftet the Raiktaken by Hopham, the Body of Brome vias Bio. | k 
was lawfully 3 the-Bal ts on Noreich g as if the 3 1 
Body mes by Haben Cur pus, and becauſe ho cannot ſind good 27 
| Bail! the Judge nts the Party to the Marſhaliivhatid Procedendo 
charg es the Bail. But they all agreed, that if the Procedendo Cro. ig 
had bern deliver d to the Sheriffs before 9 Julii, which was the * Oe. 
Time in which Pophan took. the Bail; then it had been a $y- 
perſedeas to the firſt Writ, and then the Bail in the Court of 


Morn. 1 ſtand. bs ee ee 
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: 1 wer ſhewed, that he. s I the Deen ant. „and ſer Aﬀompſie. ES: : 
1 - yeral other Tenants: (Copybolders of the Manor of D. 2 = 
in Norfolk) were Plaintiffs in Chancery againſt R. Maod Lord; Requeſt. 
of: the Manor to have their Fines made certain by Decree 1 fh. No- 

and that in Conſideration the Plaintiff at his Coſts and La- 3 > 

bout ſhould procure'a Decree thefe for the Enjoyment of where not, 
their Co 22 de at a bind certain, the Defendant promiſed 1 
to pay Plaintiff after ſuch Dectte obtained 3. when he | . 
ſhould be 1890 Uir d. The Plaintiff ſhewed in Certain that he 

at his Coſts and Labour obtained the Decree agcordingly, and 

licet the Plaintiff ſuch a Day and Place requeſted the Befenn - | 
dant to pay the 31. 775 he denied it, Gc. The Defendant e 


at Noi 2 „ 
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pleaded” NV Aſſumpfit, and it was found againſt him: And it 

was moved in Arreſt of Judgment; 1. That the Requeſt was 

not well laid, for the Requeſt, being Paroel of the Promiſe, 

ought to be "let ed in fatto, and not by this Word licet, 

which is but he and not ditectiy; but it was re- 

ſolved, that Jicet is a Word affirmative, and being conjoined 

with Time and Place certain, is as well ifluable; as the World 
in facto; as appears by Buckley's Caſe Com, and by ſeveral Plow. Com. 
Precedents in Court. 2. It was 2 that there is no No- 127. b. 

tice laid to be given to the Defendant of the Decree in Chan- 

cery, and the 31. are to be given by the Defendant for and in 
Rn of the Deere But it was reſolved, in this Caſe 

no perſonal Notice is neceſſary to be given the Defendant of 

The Decree, becauſe. it appears. by the Declaration, that 

the Defetwlant was one of the Plaintiffs in. Chancery on 

the Suit, in which the Decree was granted; ſo that he es 
himſelf is Party to the Decree; and it is not like the Caſe of | 


Street and hos heeler any: adjudged i in this Court; for there 
| „ _W decker 
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| N | M obi this Caſe the Defendant is Party to the firſt Bill, and therefore | 
9 e 110 might have as good and full Notice of the gucteſt i the Suit, and 

| Decree, as che Plaintiff had | Wherefore) Jadgment mas given for 
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HE Plaintiff declared on a Leaſe FO to bim hy Aer e 
for three Years: The Defendant faid that the Lanz, Se. is 
Copyhold of the Manor of Fawkenham in Norfolk, whereof. 7 55 


140. . Elix. was ſeiſed in Fee, and long before the Leffor had any Thin 


. . vis. ſuch a Day, &c. by J. & her Steward, at a Court, St. n — 

Day 5 'Þ »A the Land to the Defendant” by Copy in ee according to the Cu- 

ſtom; and ſo juſtified the Entry on the Plaintiff. The Plainci® res 

* -, Plied and , that long before the Copy granted to the e 

=> at a Court of the 6 — held ſuch a Day, Sc. An may Eh 

ueen by Co „G. granted the Land to the Lelfor | 

2 ing to the aſtom, ns whereof ſhe entered. 51 22 

miſed to the Plaintiff, Sc. 1 he Defendant by Way of Rejoinder 

maintained his Bar, ab/que hoc, chat the Queen, at the: Court of the 

Manor by 7. & her ward loch a Oe. granted the Land to 

the Leſſor; and thereupon the Plainti 'Jemurred in Law generally. 

And Tebverton moved, that the Traverſe was good in ſuch ſpecial 

Manner, of the Day and of the Steward, Sc. wherein the Diffe- 

rence is where the Act done may be indifferently intended to be on 
one Day or another, there the Day is not trayerſable ;' as in Caſe of 
a Feoftment by Deed ſuch a Day, the Day of the Feoffment 3 is n 
traverſable, for it paſſed. by the. Livery and not by the Need; anc 
| the Livery is the Subſtance, and the Day but of Abundance, 10 E. 
„ 4. 6. The ſame Law of the Day in Treſpaſs, the Day is not tra- 
bbFerſable; for although it be on another Day it is not material. Bur 
where a Man makes his Title by a ſpecial Kind of Convey- 
ance, as in this Caſe the Plaintiff makes his Title by a Copy, 
there all that is contained in the Copy is material, and the Party 
eannot depart from it, for he cannot claim this Land by any o 
ther Copy than that which is . a5 18 H 6. 14. in an Ac» 
9 e tion againſt J. & for Taking his Servant, and declares that he 

„ dy Deed retained his Servant the Monday in ſuch a Week; 
; 55 | - ſuch Caſe it is a good Plea for the ö do ** that . 
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did not intend to paſs it in Groſs, but as appendant, if the Manor 
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Covenant. 8 K b FE Heir i in 8 int, 5 Executor 
Concord C of Tenant, for Life for a Breach of Covenant in the Teſtator in 
m—_— repairing the Houſe-demiſed ; the Defendant-pleaded, That the 
''» 11008 eſtator, T enant for Life, died. 19 Martii, and that 22 Martii con- 
cordat & agreat fuit inter the Plaintiff and Defendant, that the De- 

fendant ſhould quietly depart and leave the Polſeſfion ; to the Plaintiff, 

. and in Con ſiderat inde, the Plaintiff agreed to. diſcharge him from 
5 | the Breach in non re . che And ſhewed that 25. Martii he FRA | 
175 etly departed and left the Houſe to the Plaintiff; and, ſhewed an 
Execution of the Concord, as he ſuppoſed, and demanded. Judg- 

ment 7 Actio: Upon which the Plaintiff demurred in Law. Aud 
it was adjudged for the Plaintiff; for, per Fenner, the Con- 
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. quo for the Plaintiff; for the BN has get any Intereſt im 1 
the Houſe after the Death of the "Tenant tor Lite, but onl ß [1 
a Licence in Law, to ent n, 
then the Accord, that he ſhall leave the Houſe, is to no Pu 
poſe, becaule he has no Intereſt in it. And, by Yadoerton all 9 „ 
Crook, the Plea. is not good; becauſe the Time is e 
this Agreement, when he 7 depart, and altho the „ SRL. ens | 
- dant thews that he really departed within fue Days after; % 
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Defendant ended, that the Plaintiff, who brought res 

Action as Adminiſtrator of F. . being cited in the _—_ N 
Court, had © aol debitam mam, the Letters revoked, 8 he 
and Adminiſtration committed to another. And, per Curiam, Vid fprs Th 
no Pica; for it is a Matter only wherein” the Defendant: ſhall 83. 8 
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211. 
Cro.Jac. 20. 
Error in 


A.  fregit,. Sc. 20 Funis Anno 3. with a Continuanes 1b - 
6 Nooembr\after; upon Nom cu a Verdict was found for the 
Plaintiff, and- Judgment given: But it was enter d, Vi de 
een af. Nine qua p And upon Error, he aſſigned, that the 
ter a Pardon. Jud ment ought- to be: Captatur ;z- becauſe by Reaſon of the 
King's Pardon by Parliament Aun 3. which pardons ab 
fences before 25 e preceding, he alledg d; that but 
og of the Treſpa pardon d, gig. from 20 Zuni to 
| | 5 Septembr following; ; but that the Treſpaſs from 2 
. 1 to 6 Novembr' is not pardon'd ; therefore as to that there 
= to be a Capiatur. But, per Curiam, the Judgment is 
well enter d, for the firſt Entry in Treſpaſs being only 77 & 
300 % Armis, that being pardon d, al that depends upon it is par- 
10  don'd, for the firſt Entry only makes the ''reſpaſs. It appears 


FE. gl likewiſe by the Declaration, that the Continuance of the 


. Treſpaſs is not laid in the Entry, but only -quoad de pair ar + 
| 0 ee herbe, which is added only to increaſe Da- 
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1 Brownl. f H E Plaintiff brought! Debt on as Statute for not fertig 
— forth of Tithes, and ſhewed that he is Parſon of the 
3 "Pariſh Church of parva Lavar in Com" Ffſex, and that the De- 
feendant had ſo many Acres infra Paroch de paroa-Lavar ſown 
with Wheat, whereof the tenth ſever d from the nine Parts came 

to 28 J. And ſhewed that the Defendant apud parvam Lavar 
Fe  Predits took and carried. wy, the Wheat, not NING out the 
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and alledg d in Arreſt of Judgment, 3. That the Statute was MY 74... LR 
and alledp "for where the Plaintiff declares, „„ 


ven d E. 6. it was enacted, Cc. it was aid, there is no Deane + 4 


uch Statute, for the Parliament began F © © 0 
E Pror ney b Plaintiff is. + —_ - © 
it, Sed Ee allecarur ; for 1060 Precedents.are Precedems. © 

contrary: 1 Relipett of the continual Uſe'to lay the Sta- 3. roll de NS 
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* would not alter it, for that would be to alter all the . 
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 cefſum per Curiam, upon great Debate at ſeveral Days: 
And Judgment was given for the Plaintiff The like Jake: e I Ny i 
ment between Barnard and Cofferdam in an Action on the peadel in . 
ſame Statute, for the faſt Point of the Venue: 
erdum, which 4 . 


Was g 


adjudged in "this: point: But in the Caſe of Cb 
- cancertied the Earl of Kleurichurd (with whom 27 | 
was Counſel) it was reſolved, chat the Iſſue being on the Cu- 
ſtom of Tithing, which is found againſt the Defendant, be 
ſhall pay the Value expreſt by the Plaintiff in his Deęlara- 
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K E W deeldrd, that the FIG in Dolle i 
ration the Plaintiff adrunc r ibidem at the Defendant ef 
KRequeſt deliberauoit to the Defendant four broad Cloths, 

n =, and two Packs and a half of Wool of the Plaintiff's to the Va . 
ue Fol. promiſed che ſame broad Cloths and Packs of Wool _ 
co the Plaintiff upon Requeſt to redeliver; The Plaintiff ſaid 
Ain fatto that he did deliver them to the Defendant; yet the 7 5 
0... Defendant had not, altho he was ſuch a Day, Cc. requeſted, q 
©. redeliverd'them: And on Nom Afſurmpfit pleaded, it was 5 found = 
for the Plaintiff: And Teſverron thewed in Arreſt of * 
tthat there is no Conſideration laid in the Declamtion to draw 

2 promiſe from the Defendant, for the Defendant had no Be- 


e 


Aste 4, 30. nefit by the Cloths, Gr. but nudam euftod', which is rather 
n " a Charge than a Benefit; fot the Defendant. could not uſe 


them; and therefore it is to be reſembled to 9 E. 4. wheres 
. Delivery of the Evidences to the true Owner is no Conſidera- 
ttion, for the Owner ought to have them of common Right. 
1 - uit * per derum Curiath. . 4 And e pet - 
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Aſſumpſit. N Adion is 8 gainſt the Defendant << Adrainiftrator 
? 3 of J. & during the 1 Minority of D. and Iſſue join d, and 
Arent. found for the Plaintiff; and alledged in Arteſt of Judgment, 
WS that the Declaration is not good, becauſe d conftat, whether 
N D. be at the Time of the Action under 17 Years, at which W 
5 Co. 29. a. the Authority ĩs determin d. But it was adjudged, chat it need 
* not be ſnewn: 1. Becauſe the Plaintiff is a Stranger to che: Power 


iven the Defendant, and cannot know of what Age D. the In- 
ant is. 2. Becauſe the Defendant by joining Iſſue bas admitted 
y 


that his Power continues: For otherwiſe the Exception taken b 
the Defendant ſhould be pleaded by the * in OO. 
of himſelf, for it lies s property's in bis Notice, and it is for his Be- 


neſit to alledge it. , A, e 


Burges 4 Dixon werſus Aſkron. 4 


1 Defendant, Vicar of 4. libelbd Several 2 
4 gainſt the Plaintiffs in the Spiritual Court for ſmall 
5 , ITitbes, and alſo for Herbage, Wood, Milk; the Plain- 
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for ſmall Tithes) a Cuſtom of "Tithing: And, per bbrum Several De: 
am, the Prohibition is not well brought in boch _ 
- = in | ein eee e iy e Prohibi- ' 
 Hames;3 for the Suit below, being upon vera Libels; they los. * 
cannot ſoin in a Prohibition, Tor the: tortious Vexation of the Ney n 
one does not extend to the other, no more than two can join Es Joe. 641. 5 _ 
in an Action for flanderous Words; as appears, Dyer — Ouod Palm. 315: 
Nota. Yet the Court did not grant any Canet becauſe 2 10. 
the Matter being on a Cuſtom triable by the Common Law, 4 Te 
bigs or the Spiritual - Court were juſtly prohibited, though not WW”, « 1 5 
in ſuch due Form as they ought to be; and therefore they WE”: | 1 
warded that the Plaintifh ſhould make ſeveral Declarations,  * & ww. 
and fo proceed as upon two Prohibitions. 
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ITE Defendant. juſtißed the Taking of Cattle Damage: *Broval. | 
_ 2... feaſant, on Surmiſe of a Cuſtom, that the Plaintiff be- eee 
ing Lord, and enjoying the Place where, Ge. ſolely to him- Noy 130. * 
ſelf till Lauma day, after that Day it ſhould be Common Nl. 
By 1 | BY | . The Lord 5 

for the Tenants; ö and the Plaintiff ſhould put in: but three may be ſtint- \ 8 
Horſes, &c. and becauſe tho Plaintiff after Lammar-day put in ed in bis own 
more Cattle than three Horſes, Cc. he took them Damage. Wie, 
feaſant, as he lawfully might. And they were at Tue on the Commoner 
Cuſtom, and it was found againſt ti Plaintiff. And Nieerton man takes 
ſhewed in Arreſt of Judgment, that th fendant cc r: 
hewed in Arrelt ot judgment, that the Defendant could not Cattle Da- 
take the Cattle Damage-feaſant, for it appears the Defendant wage fe- 
is but a Commoner, and it likewiſe appears that the Place ®* © _ -- 
where, Oc. is the Plaintiff's Soil, and his Cattle cannot be © 
taken Damage-feaſant in his own Soil; no more than the Te- - 0 

nant can have Treſpaſs againſt the Lord Fi & Amis, in Re- Lit. 8e8, e 
ſpect of his Seigniory, as Lit. & 5 H. J. are: But, per Curram, WW. 
the Matter of the Taking of the Cattle Damage-feaſant will 
not come in Queſtion, "becauſe nothing is in Iſſue but the Cus = 
ſtom, which is tried againſt the Plaintiff, But if the Plaintiff = 
would have taken Advantage of it, he ought. to have demurt. 
red; and although he had thereby confeſled the Cuſtom, yot 


whether a Commoner might take the Lord's Cattle Damage- 


feaſant had then properly come in Debate: And, by Fenner; Con- 2 RG 
Milliams and . Croke, ſuch nr ir 
m ng. 


for by the Cuſtom, tie Lord is excluded from having'but bis 
Stint, and the Lord may well be ſtinted, and tho Whole 
Veſture and Benefit of the Soil is to the Oommonets, and they. grg 
have no Remedy to preſerve their Intereſt in Feeding their 

Cattle but by taking the Lord's Cattle that offend: And the 5 
Cuſtom here has made the Lord as 852 a Stranger as any other, 
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e . 114 and the Cattle of a Stranger clearly a Commener may take Da 
e mage - feaſant, 15 H. ", Hic. the Chief Juſtice and Telvertan doubted, 8 
| .  — and that as the Tenants by Cuſtom hape gained a ſole Feeding in the” 
TTorch's Land, fo they ought to alledge Cuſtom and age alſo th 


_  diſtrain the Lord's Cattle, and that had been good.  Qzod Not. 
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Noy 149. A* Action of Covenant brought in a baſe Court, and Judgment 
For on given there by Nibil dicit, and in Error brought thereon, they 
; 8 aſſigned two Errors; 1. That on the Writ of Inquiry of Damages, 
| Ju dements. the Jury not appearing, they awarded an Habeas Corpora, and upon 
idetur, eon- that the Damages were found. And ad 7 Error, for the Lac 
ceſſum, li- does not give any Habeas Corpora in fuck Caſe, but only where the 


P. Art principal Matter comes in Debate and in Iſſue; for if the Jury does 


Judgment, not appear at the Day prefixt on the Writ of Inquiry of Damages, 
but conſide- 


de- there ſhall iſſue an Alias and Plures only, Sc. but not an Habeas 
; raum. _Cyrp*, The ſecond Error was, that the Judgment was Neo videtur 
ur. And that was likewife adjudg'd Error; for it ought to be Jars 
confidera?, E356. for that alone is the Word of Effect, which imports 
9 the judgment to be on great Advice: But videtur, or Jiquet, or 
+ Noy 1. f conceſſum is not good. And upon this Word conceſſum another Judg- 
Latch 83, ment given in Norwich was this Term reverſed. But Nota, in Fact 
Poph. cw the Words in this laſt Caſe were, dev inconcefſum fuit, where it was 
cr. Car. ſaid by Dawes of 'Lincolus-Jnn, that the Ward in was void, and the 
442 Judgment good by the Word conceſſum. But, per team Curiam, it 
* 356. conteſſurm had been a proper Word, incouceſſum had made the Iudg- 
„ ment erroneous ; for that is Nef vun conceſſum. uod Nats. 
2. C. 8. 8909985 
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Wh 363080 68 
15 1 Brownl. ISSE made Katherine his Wife, and John his Son (being but pf 
8 B the Age of ane Lear) Executors; 2 only proved the Will, 
Executor and married the Plaintiff, and they brought Debt as Executor à- 

ought ro %, Sainſt the Defendant S fabs the "Son ; The DEfendage 
Adminiſtra- pleaded in Abatement of tiſe Bill, that Jobs was made Executor 

tion is com- with Katherine, and is yet in full Life, not _— e. The 

' mined du- Plaintiffs replied, that Joby, was but of the Age of one Lear, 
| ring dino. and chat Katherixe proved the Will, and had Adminiſtration come 

"IM _ mitted Durante minore hots, and that Fobn is, and the Day of 

the Writ. purchaſed. was, unfler ſevenyeen.. Years. And there- 
upon Lelvertan demurred; and it was adjudged - for the Defen- 
dant, Cod Billa caſfetur, for bath really are Executars, and ought 
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to be e MES winhd Action: An ned "Ul Aenne + Vide 


committed Durante mitore etate Katherine had ＋* full Power; 
_ 2 IF To for mar xk to * Executor. 
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an Caſe was, 4 este was de of ae Akes is A "OY 
B. to the Uſe of Richard Reps and Mary his Wife for theit 
Lives, and aſterwards to the firſt, ſerond, apd third Son of the : 
Body of Mary, and- afterwards to the Heirs Gf the Body of Mary 
by Richard to be begotten: They had no Son, but à Daughter 


1 Lev. 181. 
& $0wak 198. 
2 * 2k 


211. 


. 


now Plaintiff; Richard levied a Fine of the Land; Mary died, 


the Plaintiff enter d, and the Defendant pleaded the Fine of Ri- 
chard. And adjudged that the Plaintiff is not barred by tie Fine; 
for Richard had it but for Liſe, and the Eſtate- tail was in the Wife 


only; by all the five Juftices; for they ſaid, that the Husband is 
. only to declare what Heir of the Body of the Wife ſhall in- 


herit, not every Heir, but ſuch Heir only, as Richard her preſent 
Husband ſhall beger ; "and if the SY had been to the Heirs - 
of the Body of the Wife by the Husband, and N $. begotten, che 

: 


Inheritance would be only in the Wife; but yet is by che later 


Words enlarged; for if ſhe has no Iſſue by the Husband, if ſhe after- 
wards marries F. S. the Heir the ſhall have by him ſhall inherit. And 


the 


the Word [ Heir] which makes the Eſtate of Inheritance, is annexed 
only to the Body of the Wife; Bur if it had been to the Heirs which 


the Husband ſhould beget on the Body of the Wife, there it 4s a be 


Tail in both.” 19 H. 6. . 2. The A Law Xx 
| Heivs of the Body of the Wife, ani” pf the * Bc 

„ for the Word '{Hejr] is indifferently f. ited. 
i had been te the Heirs oper Corp of the Wife Husband be- 
gotten; for - Telverfor urged that Caſe, and they ſeemed to agree; 
char it is a Tail in both: Then there is a ſmall Difference between 


ir Dad been to the 
of the Husband 


_ Caſe there with this * and, as Tefverton ag pd Lu. is againſt 


this preſent — et 3 ut fupra rus  wirhour any 
S 


. 5 | Edmonds ue boa 


50a, Parſon of B. in Suffatk; leaſed all bis Tithes of 200 4 hides of 
Land, whereof Rabbit was then ſeiſed, to him and his Wife, and 
the Heirs of Rabbit, to the ſaid Rabbit by Indenture, Habend from 
Mich next to him and his Heirs during the Life of Booth: Rabbit died, 
and 2 his Wife had theſe a 206 Acres for her 3 ſhe married - 


Fowler 


* 


y all coneeived, that the Inheritance is only in the Wife, becauſe 


Hare, if 


TO ih 1 


tail, and in 
whom. | 


Corpus and de Corpore: Vide alto Lit. 82. b. and compare the 1 Toft. 20 44 
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WS: 5 ; #874 Fowler, who demiſed the 200 Acres to Edmonds the Plaintiff, and + 
A the Heir of | ps Condi to the Plaintiff the Tithes of :thefe 
Acres at Will, and being ſued by Booth for. Tiches.in- the: Spiritual 
Ir wy Court 1 his own Leaſe, he ought a Prohibition on the Matter 
e | aforeſaid; and upon Demurrer it was adjudged for the Defendant. 
MY 2 and that he ſhould have a Conſultation: Wherein the Point was, 
So Die whether the Leaſe Was void; uſe it was to tommence at a Day 
to com- to come, and it was for Life? And Heming Chief Juſtice, Penner 
mente at a and Williams conceived, that it is void; for although Tithes are Spi- 
future Day. ritual, and are not extinct in the Land, yet in — Conveyance of 
tthem, they ought to follow the Nature of the Land, Rent or other 
Uereditaments, which being in eſſe, as 8 H. 5, 3. i8, cannot be granted 
_ bo commence at a Day to come, if an Eſtate. for Life be.limired; 
And a8 21 KH. 6. 46. Tithes are always in eſſe. But Llvertom and 
24  Crooke contrary; for here the Leafe is made but of thoſe Tithes, which 
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' __ ſhould be dye for the Land of which Ra was then Owner, ſo 
. _* _ _ - _ » that it does not enute by Way of Intereſt; but by Way of Diſcharge | 
and Retainer, for Rabbit cannot have 'Tithes of his own'Land and 
then a Diſcharge may well commence at a Day to come, as to be 
i diſcharged from Suit to a Mill, or ſuch: like: But by the Chief Ju- 
wh 8 ſtice and Hiliams, as the Leaſe is pleaded, it cannot be taken to 
gs. mary enure by Way of Diſcharge; for the Plaintiff pleads ,. by Force. 
Way of In- whereof Rabbit was ſeiſed of the Tithes to him and his Heirs ſor the 
tereſt, and Life of Booth: So that the Plaintiff having pleaded it by Way of f 
where by „ Intereſt, they as Judges cannot intend; or conſtrue it otherwiſe... 
8 Di And, by Heming Chief Juſtice, this Leaſe cannot enure by Way 
IL of Diſcharge, for there are no ſuch Words in the Leaſe; "which 5 
_  - , Proves it was not intended by the Parties to operate but b. Way of 
In tereſt, and that was more beneficial for the Leſſee; for fie ſhould. 
©  - enure by Way of Diſcharge only, it is ſuch a Privilege annexed to 
the Land, as cannot be granted over; but if by Way of Intereſt, ir 
may well be granted over. And ſo much appears alſo in this Caſe 
for the Wife of Ravbit is Owner of the Land, but the Son takes 
upon him to be Owner of, the Tithes, which cannot be, if the firſt 
Leaſe had enur'd by Way of Diſcharge: . And Zelverton inclined. 
much thereto, that the Pleading of the Leaſe, and of the Seifin by. 
Force of the Leaſe, was not good. Qxod Ns. 3 
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1 | Cs is | a 
TF* E Plaintiff brought Debt a 


% 


9 0 N 4 . : 5 1 ; 4 r ks 2 3 « = Wk | | 
| ; ebt againſt the Defendant as Adminiſtra- 1 Brownl. | 
trix of her Husband on two former Judgments given in two 101. 


Achons of Debt againſt the Inteſtate, and ſhewed the Recoveries: be. | 


The Defendant. pleaded, that the Intsſtate enter'd into a Recog- 
nmiſance 0 35 Eliz. in Chancery to Sir Hugh Bethel, and ſhewed 
that after the Judgments obtained by the Plaintiff, Sir Hugh had 
7 1 againſt the Inteſtate on the Recogniſance, and that ſhe 
had not Aſſets to ſatisfy the Plaintiff: of the Goods of the Inteſtate 
ultra bona onerabilia to the judgment on the Recogniſance: And 
thereupon the Plaintiff demurred. And, by Fenner and Williams. 


Plaintiff by this Action does not demand Execution of the firſt Judg- 
ments, but only demands his Debt recorded; for this Action is an 


Original, and in the fame Courſe, as if he had demanded the Debt 


on the firſt Bonds. So that, foraſmuch as the Plaintiff has not ſued ' 
his Scire facias to execute the firſt Judgments, but has brought his 
new Original, the Plea is as well allowable here, as if it had been 
upon the Bonds themſelves, Fleming Chief Juſtice and Telverton 
contrary: For this Plea had not been good by the Inteſtate him- 
ſelf, and the Executor or Adminiſttator does but repreſent his Per- 
ſon; and alſo this Plea is not good, but in Excuſe of a Devaſtavit; 
and they conceived that Payment in Pais to the Plaintiff had been a 
good Bar againſt Sir Hugh, becauſe it trenched to the Satisfaction of 
a Judgment on Record, which is equal in Nature with Sir Hugh's 
Judgment. And they were likewiſe of Opinion, that this Action is 
In Nature of a Scire facias, for he demands the Debt in another 
Courſe than it was originally; for the Debt which was on a Matter 
of Writing, is now by tlie Judgment become a Debt of Record, and 


Where 3 
Juſtices, the Plea in Bar is good: for although the Plaintiff's Judg-- en, Hal b, 
ments in his Actions are prior to Sir Hugh Bethel's Judgment, Fe the a Bar. | 


Iz 


of ſo high a Nature, that, pending the Judgment in its Force, he ro. El. 
* cannot reſort, to have an Action on the Bond: @xod vide adjudg'd 608. 


in Higgen's Caſe, 6 Cv. 44. b. Crooke Juſtice doubted: Therefore, Mo. 545- 
ourt would not reſolve. O. 37 


becauſe the Defendant was dead, the 


955 tra 
Bettiſworth verſus Campion. 


3 


, 


1 the Defendant, that whereas there was a Communication and 
Agreement, that the Defendant ſhould have all the Tron made in 

ſuch a Purnace, paying ſecandum Ratam of 40 8. per Ton, and that 

the Teſtator aſſumpſiſſèt to the Defendant, that he ſhould have 
V oe} 5 Mm 15 All 


AH E Plaintiff, as Executor of 7. his Father, declared againſt Aſſumpſit. | 
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Admiralty: And upon the Return of it, the 
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all the Iron made in that Furnace, in Conſfideratione inde the _ 
Defendant promiſed the Teſtator to pay ſecundum Ratam a- 
| foreſaid; and ſhewed that the Defendant had had ſo many Tons 


And ſo many Pounds of tron, which amounted, according to the - 
Rate aforeſaid, to ſo much Money; and confeſſed Satisfaction 


of Part, and 119 J. to be arrear and not paid to the Teſtator 
or the Plaintiff, "The Defendant pleaded Payment, and Iſſue 


thereon, which was found againſt the Defendant, to the Damage 


of 2001. And'it was ſhewn in Arreſt of Judgment, that the. 


1 Plaintiff has not ſhewnu the Conſideration was performed on 
his Part, for the Defendant was induced to make the Promiſe . 
in Hopes and in Conſideration that he ſhould have all the Iron _ 
made there, and the Plaintiff has not averr'd, that the Iron - 
5 deliver'd was all; as 13 H. 7. & 6 E. 4. A Man is bound td 
enfeoff J. §. of all the Land deſcended from his Father; it is 
no Plea, that he has enfeoffed 7. S. of 100 Acres deſcended; © 
without an Averment that thoſe 100 Acres are all that de- 
ſcended. To which it was anſwer d by the Court, that the 
Cro. El. 543. Conſideration ex. parte SR was not,. that Defendant 
on a. ſhould have all the Iron; but that the Teſtator promiſed that, 
gainſt Pro- the Defendant ſhould have all the Iron; ſo that the Confiderd- 
3 pl 8 tion on each Part was the mutual Promiſe the one to the o- 
deration. ther; and altho' the Teſtator is now dead, whereby the De- 
fendant cannot have an Action againſt the Plaintiff as Executor 
on the Teſtator's Breach, yet the Promiſe ex Parte of the De- 
fendant continues. 2. It was objected, that the Defendant pro- 
miſed to pay for every Ton 405. and the Plaintiff demands 


. for Pounds and Sows of Iron, which is not within the Promiſe, 


To which it was anſwer d by the Court, that the Promiſe was 

to pay ſecundum Ratam, and a Ton amounting: to go f, the 
Defendant muſt pay for Pounds and Sows according to the 

Rate, cgmputing how many Pounds or Sows will make a Ton; 
and Judgment was given accordingly for the Plaintifl. 
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Scaddings Caſ. 


N | 0 | 1 ? he De 
die Seb, - A N Habeas Corpus iſſued out of the King's Bench to 
pus.” 1 7 have the Body of one Scadding. committed to the 


Marſhalſea by Sir, Thomas (ropes Jaan. 5 the Bo 
Cauſe ap- 


. * - - g 
” | - 
I 4 indicted  - 
0 L = \ - „ - | 
ON a. p , . 
| | ; . # | 
* = * E . * 
, 5 * — 
; 1 
* þ) 
' J P 4 
# p 
%. 
5 8 Wl val 
\ 4 7 i 0 * - 
TR, | 1 | \ 
* » al / | * ou . 
„„ | 5 
„ | 
N 75 4 i « © 


o | 


* 
- 


ww 
l , 
* 
* - —_— 
. dm ACT af = 8 of * 0 N | 
0 r 75 e 
, e 1 ' *** 5 * 


X Ppleton, as Executor of one Appleton, brought Debt a- 


tween the Tenant and the Lord, w | 
for the Rents and Services do not veſt without Attornment. 
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with Ropes and othor Engines to break the Priſon and cſcape. 


| And, per fotam: Curiam, altho® the whole Fact committed by 
| yet, 'beoduſe it depends on the Pirgey, committed by Fra. 


with which the Temporal Judges have nothing to do, but it is 
delegated by Parliament to the Admiral to try, in Nature o 


a Felony, for this Reaſon they.remanded the Priſoner; far it is 
gquaſi an Aeceſſory to the firſt Piracy; and determinable by the 
Admiral: As if a Sentenee be given in the Court of Admiralty 


for a marine, Caule, the Execution of this Sentence, either for 
the Body or for the Goods of the Party condemned, extends 
throughout the whole Realm to the Court of Admiralty, be- 


ainſt Doily for Arrears of ſeveral Rents, as well Copy- 
whereof the Teſtator was ſeiſed and died ſeiſed, and the Rents 


not paid to him in his Life-time, whereby they belong'd to the 


Plaintift as Executor; and the Defendant, altho' requird, had 
not paid, contra formam Statuti 32 H. 8. and, per Curiam ; 


1. The Action does not lie for the Copy Rents, for the Sta- 
_ tute 32 H. 8. does not extend to them, but only to Rents out 
of free Land. 2. It does not lie for the free Rents, becauſe the 
Plaintiff has not declar'd, that the Defendant attorned to the 


Teſtator in his Life-time; and altho' in Pleading, it is good to 
alledge a Feofiment of a Manor, without pleading any Livery, 
or any Attornment of the Tenants, yet — — the Rent of any 
Frecholder comes in Debate, both the Owner of the Manor, and 
his Executor who demands it 2 to convey a Privity, be- 


9 4 


Lud Nota. 


Peirſon verſus Pounteys. 


2 E Plaintiff, as Executor of Nicholas Peirſon brought 
| Debt a 


gainſt John Pounteys of London Merchant, quod 


reddat ei 3031. 128. pro eo quod cum the Defendant 8 Ocobr 


1598. at London; &c. per Billam ſuam, &c. coanovit ſe de- 
bere to the Teſtator 1518 Florence Poliſh, which tunc a- 


mounted to 303 J. 129. to be paid to the Teſtator ad 
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indicted for Piracy, to efcape out of Priſon, and aſſiſting him 


ich muſt be by Attornment, a | 


. 2 . 
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cauſe it depends on the principal and firlt Sentence.  Quod ede 
19 H. 6. Hb Nota. Per Curia sms. a 
Appleton verſus Doil ). 


1 Brownl. 
1022 


Debt on Stat. 


bold Ries as Free. Rents, belonging to the Manor of H. 


32 H. 8. 5 
Arrears of 
Renr. 
Feoffment. 
Livery. | 
Attornment. 


1 Co. 82. b. 


Cro. El. 401. 
Ix + 65 


102. 
Debt. 
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Candlemes  Solutionem Fuſti Purificationis, Ec. vocat Candlemas-day net follows: 


« 


et. 2 ing; and ta that Payment bound himſelf by the ſame Bill: And the 
wed among Plaintiff ig ade dict, gudd pred Solationes ditti Feſti Purificationis, Be. 
20 Febr. next after the making of the Bill; fuerunt ſecundum Lam Mercator 


4 : * " 


Averment- 20 Febr* 1598. yet the Defendant. had not paid, Sc., the 1518 Fo- 


Of what rence Poliſh, or the 303 J. 12 5s. to the Teffator, nor to the Plaintiff, 


| take Notice. againſt him. And it was moved in Arreſt of Judgment, that the 


Judges will Oe. To this the Defendant pleaded Non et factum, and it Was found 


Florence Po- Declaration is not good. 1. Becauſe the Payment of Candlemas is 


— 5 | | 
Engliſh Mo- and manifeſted by the Averment in the Declaration, that ſuch Pay- 


liſh'demand- not known in our Law, quid intelligitur by it: But non athcatur ; for” - 


OY OP”. that, which prima facie is unknown in ordinary Intendment, is aided 


ney. ment among Merchants is known. for the Zo Febr'; and the Judges 
dought to take Notice of that which is uſed amongſt Merchants, for 

the Maintenance of Traffick; and the rather, becauſe the Defendant 
Ades not deny'it, but pleads Non eft fa#nm, whereby he confeſſes the 


Declaration to be true in ſuch Averment. 2. Tt was objected, that 
as this Caſe is, the Uſe of Merchants is not material, becauſe the 


Teſtator, for any Thing that appears; was no Merchant. But n 
allocatur; becauſe it appears, that the Defendant, who bound himſelf 
to the Payment, was a Merchant, and the Teſtator muſt take the 
Bill as the Defendant will make it; and it ſeems that he choſe Pp 


make Payments according to the Uſe among Merchants, and not ac- 


cCording to the ordinary Intercourſe between Party and Party. God 
. - Nota. Per tatam Curiam. Telvarton of Counſel with the Defendant. 
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DPDromant verſus Weſtofer. 


N 
* 


Words, TH Defendant ſpoke theſe Words of the Plaintiff, . Dromant's 
| 1 Wife (innuendo uxorem of the Plaintiff) pich'd 58. 6 d. out of 
. Davie's Wife's Pocket, and ber Husband (innuendo the Plaintiff 


was conſenting to the ſame. And Judgment was given in the Com- 


mon Pleas for the Plaintiff, and alſo affirmed on a Writ of Error; 
for the firſt Words laid to the Plaintiff's Wife's Charge are flande- 


rous; for to pick a Pocket,' Sc. is in common Phraſe taken 7, pejort 
Sen ſu, and all one with Stealing, eſpecially as this Caſe is; for the is 


charged not only to pick a Pocket, but to take 5.8. 64. out of it, which 
greatly enforces the Slander; and being ſlanderous to the Wife, ſo it 


is likewiſe to the Husband, who is Plaintiff; . becauſe he is charged 

to be conſenting to the ſame, which imports that he animated and a=" 

| betred his Wife in her evil Copirſes, and in ber Picking and Stealing." 
Nuo Nota. Yelverton pro Quer: e q 
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Li have receid d of Edward Talbot (who was the Plaintiff's Teſti. 103; 
tor) to the Uſe my Maſter Mr. Serjeunt Gaudy the Sum 40 l. 70 h Reit 1 4% 


| paid at Michaelmas folloming. In Debt on this Bill the Plaintiff de- Ne 


elared verbatim as the Bill was, and demanded the 467, and the De- in a Bill mall 


ſendant demurred: And his Pretence was, he ſuppoſed, that hie re- che 


ceiyed it but as Servant to another's Uſe, and ſo was not to be M Marla Debs 15 


charged as principal Debtor; for the Bill is but a Teſtimony, of the WEE 
| Receipt, as 1 H. 6. 2 H. 6. in Account, an Indenture reſtifyin 3 
- the Receipt under his Seal does not alter the Nature of the firſt Ae? 0 i AAP 

count. But it was adjudged for- the Plaintiff; for although the Pre nen let 


miſſes of the Bill mention the Receipt to another's Uſe, yet in the 


laſt Clauſe of Repayment it does not ſay, 10 be repaid by bis Maſter ; Vide 5 * 0 | 


for then it had not charged him. But the Clauſe is general (% be 55 * 
paid) which muſt of Neceſſity bind bim who ſealed; for otherwiſe 
the Party would loſe his Bebt, for he has no Remedy againſt Ser- 
jeant Gaudy: And therefore the Debt appearing to be due, it ſhall 


be_coriſtrued ſtrongly. to 89 in Satisfaction of the due PORE: Tt 5 1 1 


Nota. a en Pry 52 85 = . | Ne 1 * N 
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\ Lexander brought Debt o on a at of 4 againſt PEN 2s VIE 1 Beni 
. *ecutor of P. The Defendant pleaded, that P. in his Life- 193% 
time was indebted to him in 404. juſt. Debt, and that Goods to the WT 


9 
* * 
Pa 
7. 
- 
* 
- 


Value of 107. came to the Defendant's Hands, which he retained 1 5 


towards the Satisfaction of his own Debt; and averrid, that nua not A 
Jona plura above Goods to the Value of 101. came to the Defen- 
dant's Hands to be adminiſter'd; Sc. The Plaintiff replied; and 


multa alia bona: of P. adminiſtrand apud S. in the ſame County of 
© Norfolk, and concluded, & hoc paratus eſt veriſicare, Sc. The De- 
fendant rejoined, and demanded Julgment, if the Plaintiff ſhould be 
received to ſay, that the Defendant is Executor de ſon Tort ; foraſ- 
much as by the Declaration he has affirmed him to be Executor Te- + 
ſtamemi; and thereupon the Plaintiff demurred in Law. And as to 
the Matter in Law the whole Court was with the Plaintiff; for he 
may well reply, that the Defendant is Executor de ſor Tort, not- ZR 
withſtanding the Declaration; '* for there is no other Form of De- 1 Moy 
claration, as it is adjudged in Cuulter's Caſe Rep. ſol. 30. But, per 208. 
tut Cu, the whole Plea is diſcontinued ; for the Defendant having 
pleaded as to Goods to the Value of rol. which, he retained for a 


On 28 Ei ſcaled a Bill in duch Form: Memotand* ther # rin.” 1 
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ſhewed that the Defendant is Executof de ſon Tort to P. & 0 BDaber : 
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5 a good ue; wer 7" the e Plaintiff ER: thar * . FN 


bona, Ec. and concludes, bot paratus eft werifitare, it is not 
good ; for he ought to have ſaid, E hoc petit: quod, inguirat per Pas 
am; for now there is a Surpluſage of Goods denied by the De- 


fendant, and urged by the Plaintiff, which ought to come in Iſ- 
ſue, but cannot by 'Reaſon of the il] Conckſiod. But in as: ſame 


Term between ef Plaintiff, and Lane Deſendant, where ef de- 
manded but 4/. 2 — againſt Lane as Executor, ut ſupra ; and all the 
Reſidue of the Plea was, uf ſupra, Jud t was given- for the 
Plaintiff, becauſe the Defendant had confeſſed Goods in his Hands 
to the Value of 10. which is more than the Debt demanded; and 
therefore foraſmuch as by Judgment in Law an Executor te ſon 
Lom * cannot retain to pay himſelf, altho the other Proceedings 

in the Plea ate ill, yet all that is out 'of the + Caſe, and Judgment. 
ſhall be given on the Defendant's. Confeſſion, . wir an. 8 
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EBT on a | Bond sf 200 l dat 3 Sent, I Jad, d PR Cale! 
tion was, that if the Defendant 4 

to J. S. at ſuch a Place, and alſo ſaved the Plaintiff harmleſs from 
any Suit, Sc. which might be brought againſt him by Reaſon of the 
Bond in which the Plaintiff, as Surery for the Defendant, Stat obli- 


gat to the ſaid Fe & that then, Sc. The Defendant pleaded that. 


well and true it is, that he per ſcriptum ſuum obligat gerens Dat 3 Sep- 
tembr 1 Fac) acknowledged himſelf bound in 2007. to the Plaintiff: 
But he further ſaid, that the ſaid Bond was not deliver'd as the De- 
fendant's Deed till 17 Septem Anno 2. and that then fart primo deli- 
herat, and pleaded further, that he had ſaved the Plaintiff harm- 
leſs, £3. upon which the Plaintiff demurred., And it was adjudged 
for the Plaintiff: For the Bond in the Declaration is not anſwer d; 
for the Plaintiff ſuppoſes in Fact that the Defendant was bound to 
him, &6c. per ſeriptum obligat bearing Date the ſame Day, Sc. 
which is intended a perſect Bond at that Day which the Plaingif has 
declar'd ; then for the Defendant to ſay, that it was firſt deliberar* 
17 Septembr* Anno 2. which is a Year after, is but by Way of Argu- 
ment and ill, without taking a Traverſe,” that it was made 3 
tembr 1 Fac. 2, As the Defendant has pleaded, he has made Parr 
of the Condition idle and vain; for where by the Bond expreſt 


in the Declaration there is a Condition armexed for Form of. 
1004. at a Day to come, viz. 4 Septembr* Azno 2. now the Des _ 


. fendant has made the Day of Payment paſt before he ſuppoſes 
the Bond to be deliverd, which tolls in a Manner the Effect 
of the Plaintiff's Suit. And if the Condition had not ſtood 


A an two Branches, but on one _— and the * would 
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ö Us e demiſe the Minot of D. to Hunt for 1 Years; Nob % 


and afrerwards by che Words, hi, covireſs, dimifi & ad firmam fob. 3: e 
tradidi, demiſed the ſame Manor to the Plaintiff for Life, . who. en- oY ovenlnt, . „ 
tet'd, and was ouſted by Hunt the firſt Termor; upon which he 2 „„ KY 


brought Covenant, and ſuppoſed the Breach, fbraſmuch as Hur bs 
_ expelled him. To! Which rhe Defendant þleaded, that before t 
Writ purchaſed, the Plaintiff on the fame Covenant had +. of 
 Warrantia Chartæ againſt him in the Common” Pleas, which yet de. wen 19 
pends, and demanded Judgment if; che H#arramria Cburtæ indif- Charts de- 


cuſſed, the Plaintiff ſhould have this Action? Upon which the Plain- mo. . 1 | 
tiff demurred, and it was adjudged für him. For, 1. It was held, Coenaats : 
that the Bar is not ood ; for an Action of Covenant and 4 War- '# W 


ramig Chartz are of ſeveral Natures, the one is real, , the  , 
Warranty of Charters, and by that he ſhall bind [the Land it ſelf, I ol 
which the Leſſor has at the Time of the Judgment; the other is - 
perſonal; © /c;P"the' Covenant, and by that he thall only bave Da- op | 
mages. Then it wWwas moved thar the Declaration was not good, . 
becauſe it appears thar the Plalntiff is Tenant for Life, and Tenätt „2552 
fbr Life ſhall} not have Covenant on a Warratity in Law, bit only Ficken Left © 
on a ſpecial Covenant; as 26 H. 6. enam xs. Ts which it was E for Liſe 
anſwer' d, that the Difference i, where the whole Eftate for Life Galt . 
is evicted, and where only che Pott en firs Tie for if 4 Strun ger "Wie ae 
enrers without Title; be 1 a Term or a Freehold; no Covenant tes "19 
by 26 K 81 3. $344 2.6, but ff the whole Eftate for Life bes.. 
victed under the Title of the Lefſor; the Lefſte ſhall not have co „ 
nant, for thereby he is ts recover only Damages, which ate per- oy 
ſonal, which are ne Necbmpence fot the Loſs of the Ptechold. #2” , os" ll 
in the 1 Caſe 4 Term for TWenty-one Years is only eidted, FORTIS bac 8. 
and the Leſſee who is Plaintiff continties ſeiſed of the Freehold; and e So... 
therefore, becauſe it is but 4 Clare! chat is evicted; the Plaidefff by © |, 
rhis Action of Covenant thay have full Satisfaction. And the Words 2 
in the Leaſe will enure to a double Warranty, edi, for a Watranty bedt, W: 
of the Preehold, and dim ſi for a Watranty againſt an Evidion fot n he 
Vears; for otherwiſe” the Leſſee is without Remedy, which is not Biest 


| Nimiſi for 4 
reaſonable, when dy any Conſttuction by the Words of the Leaſe Term. ſor > 775 
Remedy is given; and therefore 1) E. 3. 18. 4. Thorpe. If a Man V | 
makes a Feoffment” of Land by Deed with Warranty, al! ae © 
Stranger extends a Recogmiſance of the Feoffor on the — "i 
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> N © Wartanty, 7 18 E. 2 8 Plate ultimo. 7 
„„ made a peoffment by Colluſion, and died, the Lord recover d the 
Ward of the Land for his Time; adjudg'd that the'Feoffee ſhould ” 
——_ +...” have Covenant againſt the Heir when he came do full Ape: And” 

© + * that was conceſſum per totam Ciriam. And adj judged for the Plain-' 
I 4 Telverton' pro Duerente. JO" well 8 Oey __ it is N 

TRY | 19 firſt a in ne} Ds. * n LE W 1 N * 
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1 mn. n. Te oils: 0 Waſte 1 Hs Kchade done in 4 
75 Walt te, Meſſuage, Land, Meadow au Wood to him demiſed by the 


Plaintiff for a Term of ears then paſt, and declared that he was 


8 + | ſeiſed in Dominico ſuo ut de feodo of the ſaid Meſſuage, 6c. and leaſel 
N . to the Defendant for a Term of Years, Oc. 0 bad done Waſte. 1 


The Defendant, ſhewed, that the Meſſuage, Sc. was Parcel of the 
Manor of Caverfield, Which came to H. g. by Diſſolution, and ſo to 


een Gen Elizabeth, who by her Letters Paier dated, Gr. granted it I 
to R. Hitchcock in Fee, who conveyed it to the Defendant in Bees Who 
9 9 1 anted it to the Plaintiff and his Heirs, as long as Hita rock had 


ue of his Body, by Virtue Whereof the Plaintiff enter d, Ge and 
NE Jeni to the Defendant prout in the Declaration: Et dicit ultaring 
n In fad, that Hitchcock died at D. without Iſſue of his Body, 


2; cChaſed and the very Day of the Return of it) and concluded, £8 
Deo parat eft, Sc, upon that the Plaintiff demurred generally, and 
n 3 Judgment in the Common Pleas; whereupon the De ndant 


himſelf, out of which the Defendant's Leaſe is derived, which oughe 


the Declaration, which is the Seifin 3 in Fee: - And the: Defendant by 


here; for the Plaintiff claims an abſolute-Fee, and the Defendant 


Hide Seiin gives him only a Fee determinable; and therefore he ought of Ne. 4 


in Fee ſhall ceſſity to traverſe; for where the Parties vary in Eſtate, in the 
be craveried. Quantity of it, there a Traverſe: ought to be taken; as if the 
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3 20 Fan. Anno 3. (which was after the original Writ of Waſte pur! 4 


5 
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Man * brought Error; and in the King's Bench the Judgment was affirmed ; . 
for there are two great Faults in the Defendant's Plea; 1. Where 
the Plaintiff in the Action of Waſte declares of a Seiſin in Pee in : 


* 


8 2 his Plea does not confeſs i it; for Confeſſion is only, where the Plain- 3 
tiff and Defendant agree in one and the ſame Thing, which is nor 


N had intitled himſelf to a Pee as long as J. & had Iſſue, and 
the Defendant would derive an Eſtate in Fee as long as 7. D. had 
- Iſſue, he i to take a T W for they agree in the 

3 | 5 | "+ + 24 ature. C 


* 


2 was 


to be intended a pure and abſolute Pee, the Defendant does not diſ- 
cloſe any Eſtate in the Plaintiff, but a Fee determinable, which is 
another Kind of Eſtate than the Plaintiff has alledged; und there- 
fore it is not good without a Traverſe; for the Defendant's: Plea "i 
* ought either to confeſs and avoid, or traverſe the material Point in 
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rent Limitations. 
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Where the 
ay ſhall 


_ conſftat, 'whether 20 Fan. Auno 3. vas before the Writ purchaſed, or not he Par- 


after; and that is very material; for if he died before the Writ pur- rf the 


- Writ purchaſed, then he ought to . the Death wittiout Iſſue 
pending the Writ; as in 2 & 3 H 4 In 25 
nant in N Tail, the Defendant alledged the Dearh of the Iſſue 
pending che Writ, whereby the Plaintiff was but Tenant in Tail af- 

ter Poſſibility. ' And although the 2b Far: Arno 3. was after the O- 
-riginal purchaſed and the Day of the Return of it; yet the Judges 
will not take Notice of it without the Allegation of the Party: And 
o agree all the Books, that it ought to be pleaded pending the 
Writ; for in Pleading a Thing after the laſt Continuance, it is not 


> & #7 4 


© good Pleading, gugd paß ultimam Continuatioven ſuch a Thing hap- Plea pott ult' 
3 ks but it ought to alledge preciſely. the very Day, viz. from continuatio- 


nem. , 
Lutw. 1 1393 
1142. 


uch a Day to Tuch a Day. So in Error on a Judgment given, the 
udges do not inquire for any Errors in the Record, unleſs the Party 

_ firſt aſſigns ſome. And alfo here the Defendant does not offer the 
Plaintiff any Iſſue, for if he takes Iſſue, that Hitchcock did not die 

without Iſſue 20 Jan. Ammo 3. if he died 10 Jan. Anm 3. nay, if be 

died without Iſſue before the Leaſe made to the Defendant, yet it 

will be found againſt the Plaintiff; for Death without Iſſue any Time 
before the 20 Fan. Anno 3. deſtroys the Plaintiff's Action; and 

therefore the Day cannot be made Parcel of the Iſſue, as it will, if - 
the Defendant's Plea in Bar ſhall be good. Quad Nota. Per totam (u- 
riam.  Tehverten was of Counſel with Moile the Defendant. 
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The Defendant pleaded, that in the Cloſe, where the Plain- Noy 128. 
tiff ſuppoſes the Treſpaſs, is and from Time whereof, Sc. An old 
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- - : 


the faid Cloſe to ſuch a Place; and that, the Plaintiff ſuch a Wfa. 
PF Day a. 


* 1 


— ey 2 
2 —ů— — 


wAS-V 
— Oe 


2 


2 * 


— 2 — 1 . 8 * as 
—— —— — by — =. — a= — Sp a —— — _— = 
2 
© — d — 
8 7 FY * - * E . . * 23 


—— 
— — 


*** 2— n 7 
* 323 


” "wi 
. ——_ * 


. - 
o 
s - So Sv 2 * A 
* *.* - — E —— = 
Ved 4A HH A Gro ˙» 11 Ew 


MA - — 1 - « 


- 
— 
2 * 


Wa gs 
. * . N 
r 


n 


g 
„„ ant re te Cas 
a 


— 
— 


9 
r — Co ͤů * 


A et. 2 „ 


| 
1 
Ii 
4 
4 


: 

4 x 
if 
| 

4 
* 
i 

4 
q 

f 

f 

N 


1 
* 
„ 
— 
5 
3 
$, 
? 
r 
' 


7 * 
9 * a * p # + "7 . 4 Pats, 
129 5 7 7 * 1 N 1. * * 
” l 9 
＋ l 4 | 
* PO k 
e 4 2 
5 9 
N 1 
> 5 1 1 5 * + 
7 > % 
* = x - , , 4 *..'4 
1 * 2 
- = — = = * 
= g 1 p 4 - ; 
* N « 
: + : of «a 
: . 
1 7 
: . 
4 , 
* 0 \ 
„ k 
, 
* 
. , 
: : 
* o . 
= * 
, - 
* o 
. . 
/ Y \ 
: f 
* 
71 
* K 1 
4 a 1 
1 4 . * ” k ? 
- Y . N 
+ 
8 — Þ 
HG 3 
1 
* 1 
* 5 * = . n 
* 4 | + 
0 =. 
: WW 
* "2 " 
* 1 
* y 
- 1 #1 
* * vg 
4 a * 
24 
1 
* 9 - _ 71 
* 4 
8 5 
7 << 
1 
4 : 
* - 1 
* : 4 
: N . 4 
Pd ' 
- ao * 
” 
£* | . 
- 
1 $3 
* „ 
% . 
" . 
Co 1 
* 
. 
1 * 
| * 
% 
* 
. % 
* 
- 
: 
z 
LY 
* 
- 
* 
* 
o 
* 
* 
i 
* 
I 
4 
* F 


t/ 


do 4 1 
. * . 
* 4 1 L 
1 # - 
LE * . 


1 5 4 $5 oh . 
x , « 3 4 * 7 
* 3 * 
* N 
„5 4 7 
* L 7 1 * 
* 7 
o * 
* 
N - 
L 1 4 
l _ þ : 
; | 5 
- 8 * 
3 
* > : k \ — 
: 14% / y . * 
: 


- 


— 


at «wit 


— 


* „ -s 
- 
o 

as. 2308 

To. | « 

i & * 

xt 
Yo 
* 
3 N 
— dt. Bh 

— 


. 
| 
: 
þ 


| 4 
r 
——— _ 

** 


£1 
r 
= % #4 
"I; * 


1 
4 
5 


* 8 
* 5 
* 


A l - 


Where the 
Defendant. © 
may excuſe 
a Tort in 


__  himfelf, by 
ua Tort al- 
ſigned in the 

Plaintitf. 


* 


* 


Ke ng 


Godb. I 7. 
Words, , 


* 
* 


Plaintiff) hath taken 408. for a Bribe. And upon Non n-. 


«6 *v y 
3 ? 
1K 
* " 
Y 


8 which ſtops it, and he ſhall not have an Action 


Juſtice. 


1 | . LS RE SN OT 
W 0 . AN "> W a Kon uy i 
8 75 7 TY . 1 15 A 
r \ \ 8 i \ 8 n 2. 9 4 * 4 . 7% 
x s - 
ay 6 an . 


L 


dy \ WAL ACS Ds LT" Ry » * 1 3 . e EAT OA * 
"Tas en * f W: 1 . 8 * 
& vn 5 * en Waise * Tk 24. IT. 2 * 5 5 N 5 
( EA GH EY n+: Fo Mang ** 7, — bd 4 K 
98 * enn - - 4 * . 5 
4 " - 4 % . * 3 . . - * * 
eech eee * x $99 & WES W 5 T * p KY" of £ 4 A. 
1 1 * 15 e _ x. * J \ by” * A o \ * 0 1 . be Db 
e n * — * Cx & LIPS n I, mu 
> OI" Iat 4 W = 7 m bo - 1 0 55 e 1 BAY <\ 
l ' {. * 4 * 7 . - . \ 'S'. g 
reh 3 eee . "$4 
i I; TY v 91 SY * » 4 0 KAY k 7 24 . * * » 98 
i \ * * . d . * 
N 0 * = - d * 4 4 ? þ » +4 k 4 1 
Nen 9 n n F*., Pe No 
AA & '% 7 95 & — 4 4 * Lk Rf 1 * 
12 W 1 bs A N. »; * * A* "ol wu * # 8 4 Sx 25 * * 2 
4 een 186. . 4 9 N 4 
I Le © AFL ESSE. | 6 ba OY TEST 4 vp Z 7 
. n 5 5 e Wh n 
5 Nee * 13 I's, . $90, W. 
4 * > $4 a 12 * 1 \ 1 W 
4 e 171 | | 3 4 a 4 
7 of & 8 ; 
* 2 n 5 S 25 (Wo * T 77h y 
e 9. 16 1 1 : A. » * 
4 5 * © # 4 \ C n a by 
* * =. 1 2 4 — 104 4 
FL 3 CZ < 1 Ae 1 5. V3 
þ p a 
\ ETON þ 8 1 
4 =- #* 2 * t+ . 33 IC” da ! 
7 4 * \ | * 4, 
Ft n «v4 
A. N Ck _ . _ 
CVE * NN 
» DR. i WY 
\ "1 * | . 
- & 
f W EK” Wa, 
4 N 1 
L yy N 4 
t \ Ra ; - 
l 5 "RN n "i, « pa Wh, Os br ” 
LS AS 1 Py | 1 Fog: "Th . 
— Ka a 1 
N 4 * 
43 N 
3 $4,643," FÞ - 
* 3 4 a 
\ \ x Fas 3 . ; 
y oP. . „ Hg. 6 
1 . * a : v 
i - ot 1 "7 00 . J 
; 0 " x : * 8 44 . a — 
* 4 —_— 4 a M , 55 
N B34 «0 * Fo xs a | * 5 
, G W #-4 4 . — 
1 : 
= 
” FRY } FA SST. \ * * 
. 4 


_— 


tiff; for the Defendant's Plea is a good Excuſe againſt the 
Plaintiff, becauſe the Plaintiff did the firſt Fort in ſtopping the 
antient Way, and alſo he has aſſigned this new Way for Pat- - 
ſengers, wherefore contrary to his. own Agreement he ſhall. 
not puniſh the Defendant; as if there had beenya :Foor-may. o. 


ver the Cloſe of J. S. by a Hedge, and J. S. will remove the 


and laid Thorns at the Side ꝙ it; and pleaded; that 2 — : 
the ſame Cloſe prope! the antient Fot ay, the Plaintiff be- 
fore the 'Treſpaſs ſuppoſed, reliquit & Arabi another Foor- 
eb for all the King's Subjects to go over this new Ways which 
Way from the Time that it was Jaid forth, bad been uſed by 
all Foor-Paſſengers; wheretore the Defendant Tempore quo 
went in the Way ſo aſſigned to ſuch a Place, Gum Which is 
the ſame Treſpaſs, and demanded Judgment. ' Upon -which 
the Plaintiff demurred. And it was adjudged againſt che Plain- 
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que 


Hedge into a new Place; if Paſſengers in uſing their Way go 


by the Hedge, where-it is newly ſet and fixed, they ſhall not 


be puniſhed for it, becauſe it ariſes from the Act and Fort of 
the Plaintiff himſelf, and volenti non fit Injurin, as 8 E. 4. 5.4. 


if Water runs through the Land of M. and M. ſtops the Water 
in its Courſe, fo that it ſurrounds my Land, 1 may abate that 


the Defondant pleads generally, that the Plaintiff aſjgnavit 
iam, and does not ſhew to whom, it is not material; for 


quod eft commune omnibus cannot be aſſigned to any particular 


Perſon. Qod Nora. Per totam Curiam, freter Telverton - 
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"HE Plaintiff ſnewed, that 44 Elig. he was made Townu- 


Clerk to the Mayor, c. of Cligſton Dartmouth, and 
Steward of their Courts, by Patent under their Common Seal 


for Life, ſi ſe bene geſſerit; and although continue poſtea buc- 


uſque he had executed it to his great Profit; yet the Defen- 
dant 5 Apr Anno 5 Fac' dixit of the Plaintiff, He (innuendo the 


3 WW | againſt me 
for entring into his Cloſe, becauſe the. Stopping was his own 
Act. The ſame Law in the Principal Caſe: And although 


pleaded it was found for the Plaintiff,” and Judgment accord- 


ingly ; for although the Plaintiff in his Declaration has not 
ſhewn, that there was any Difcourſe had as to his Beha- 
viour in his Office; yet foraſmuch as the Plaintiff hath neẽ-V n 


himſelf to be an Officer of "Truſt at the Time of the Speak- 
ing of the Words, they cannot be taken or conſtrued but 


in Slandering him in his Office, for he can by no other - 


Colour 


take a Bribe. The ſame Law, if ſuch Words 
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of a Town-Clerk' is not known. But; per Cuflum, the Plain- 


and Steward of the Courts; and it js M60 a ach in 


dl e Ne e PF 


EA bgzt $1272 . 4 e *. NIB TIE W wag 


- Challenor W '7 Thomas, | 


"Rrot Ae on a Judgment gi 
Carmarthen: And Nelverton Ae the Error, becauſe 
the Ejectment was brought de Ourſia called Lochar in 


mas de quodam Ri enlo & Aque Qui ut ſupra.” And, per to- 
tam Curiam,” the Judgment was reverſed; for Rizwlns 5 "x 
que Carfus doth not lie in Demand, neither doth a Precipe lis. 
of. it, nor can Livery of Seiſin be made of it; for aan MOrarer, 
but is over flowing; nor can Execution by. Habere fac Seiſi. 
nam be made of it; for it is not conſtant to be put in Poſe 
ſeſſien of it: And it is like a Protection quia anoratur 


Ki hath firmiſed himſelf" 7/ fatto to be both | n 3 . 


fa . n Ante vet Jp © Ons Crs 
d," that theſe are Officers known, but che Office * 
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in Eje ment in Con 1 Been 


IN Ejcfimene | > 
Llandeby, and declared on the Leaſe of David Rees ap J. ho- does not lie 


for a Waret- 
courſe. 


\ , 


ſuper Proteftion - 


Mare, which is not allowable by 35 H. 6. for Mare nom ſuo- duis mor- 


ratur; dut as 12 H. 7. 4: is, the Action ought to be for ſo 


tur 


many Aeres of Land aqua cooperta; and Ejectment well lies: Inſt. 4 b. 


of a Gorce or Pool, for a. Precips lies for them, and a Wife 
ſhall be endow'd of the third Part of a Gorce, as 11 E. 3. is. 

But if the Land under. the River or Water does not belong to 
the Plaintiff, but the Riyer only, then on a Diſtutbance his 


Remedy is only by Action on the Caſe, on any Diverſion of it, 
O aun ali ter. Nui Nota. 
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Greſill oerſi Sir Chr. Holdeſden, 9 * 
Ro Greſall, the Plaintiff's Father, was ſeiſed in Fee &f 4 Ante 164; 


an Houſe and et Acres of Land, c. and he and all & 


they whoſe Eſtate, c. have had for them and their Farmers 8 7 8 
ma de in r 

the Heath, within the Manor of Leighton Bul- e 
ſard, as apputtenant to the Meſſuage, 6c The Defendant, cvntiaged in 


Common 1 for all Cattle levant and couchant in a 
Place call 


Owner and Lord of the Manor, erected an Houſe on the Com- 
mon, and alſo made Cony-· boroughs in the faid Common called 
the Heath. Robert died; hobby the Meſſuage, O. deſcended. 
to the'Plaintiff, and he brought an Action on the Caſe againſt 


the Defendant for erecting the Aale Houſe, and making the Cony- 


boroughs in the Time of his Father; and declared, that by the 
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Increnls of the n in thoſe Boroughs the” Plaintiff had ti 3 
| 1 | : 8 


Pl. _ . 


5 a Wilſon verſus Weddell. 1155 
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N 4% Action. well hes; for although, the Deferidant has not m 


',- - . "the Heir, fof which he may have an Action, like-the Cale 7s 
„ "where the Turning of a Cock for the Water and ung of 
it, altho' it was ſet and fixed long before, was yd oi * * 

verſion. Telverion o — with the W 1 
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& TIT 7's J 4 tionable; for there was not any direct Affirmation, that the. Plaintiff 
'-.. Ro folen any. Sheep, but. on]! by Implication; . and a Slander ſhall 


not be drawn in by a ſtrained Conſtruction; And here the firſt Words 
(Da might have known. your own Sheep) are no Words to beget an 


 ___  _ "Aﬀtion, and the ſubſequent Words Ca not have Polen mime) de- 


pend on the former, and divided from them are not any Slander; 


| er.. die Case t hs Dedth of his Father. „An! ir Galen "EY 

5 any new. 
5 Erection, nor new Boroughs in the Plaintiff's, Time, yet his eee Fe 

| 1 1 . the Sone to increaſe and the. Houſe o fand, is 4 MN, Tort" to 
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for then they are, Da might have ſtolem mine, or my Whey" which” 
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. - -+* do not import any Slander; they are likewiſe pronounced but by 

110 Way of Queſtion in a Manner; as if a Man ſhould ſay, bat need. 

f vun have ſtolen my Sbeep; Which will not bear an Action, for he does 

not affirm any Theft on him directly. Villiams and Crooke 2 

0 to the contrary, and that they cannot be taken in another Senſe, 
% 8 by a ſtrong Implication and neceſſary Conſequence to charge 

oF che Plaintiff to have ſtolen Sheep ; ; as if it was, ou conld not ſee your 

1 own Horſe, for Stealing of mine; and the Words being intirely ſpoken 

2 to receive an intire 8 N es. - "And Aer, 
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1 Brounl. x HE Plaintiff's. Grandfather being a  Comrhcidar 3 in Fee fur 

, U der'd to Leonard Heddel in Fee, 8 ſurrender d to the Uſe 

Margery F. for Life, who is admitted, &c. but Leonard himſelf was. 

never a. mitted, the Grandfather and the Father die, and the Son, 
who. is" ane admitted, and enters upon the Land, Mza 

then being in Poſſeſſion, and the Defendant then living as . 

© _ _ "vant with Margery in the Tenements: T's was the Special Ver- 

dict; and Judgment was given pro Quer And, 1. It was held, 

5 he! Quriam e the Defonilany 1 is found ro be a es e 
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ier of the Land, becauſe ehe Ver finds that the een 
w— dant adtunc commorabat with Margery; JJ 
Who chas the true Title and enters, may bring the Aion 15 „. 
gainſt Maſter or Servant at his Election; and perhaps the Ma. 
ter abſconds and cannot be arreſted, 2. It was adjudged, that e 
a Surrender to J, $. of a Copyhold is not of Effect till F. &. is videaner, 
 _ admitted Tenant; and that if J. S. before Admittance ſurren- A Copybold- . 
dees to a Stranger who is admitted, that it is nothing worthito 27,195.29 
the Stran 5 J. F. himſelf had nothing, ſo could da Fin r 8 
ene nothing, ſo could paſs no- can ren.. 
ting; and the Admittance of his Grantee all not be taken der 1 
dy Implication, the Admittance of himſelf, for an Admittance _ ©, 
| - ought to'be of a "Tenant certainly known to the Steward, © - Mm 
and enter d on a-Roll-by-itſclf,”, But it was held, that the TER - --1"" 4. 4 
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ort Slander.” 1. They are Cro.Jae/27% . 


ment Suſpicion of an intended Robbery. 3. By. Tr Ta 
them took 25. 6 d. which was given over the Shoalder. a. The 
Def. himſelf makes the Slander more apparent, becauſe he ſays, - . 
- thathe was afraid, and his Fear could not be, but on a Sufpicie n 
that the Plt. Gr. would haye robb d him; ſo that there is not 
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Ames Wild bath forged the late. bees“ Witt. A; affirmed: 
2 upon à Writ of Erro, that the Words are aclionable; for the 
ES! - Queen) s Writ is of an high Nature, and of Record, being the Ordi- 
.- -  - nary. Proceſs to bting in the Party to” antwer, and for Forging of 
-- | which Writ the Par ary maybe x nithed baph at Common Law, an 
Cro. = 158, in the Star-chambef: ' But, by Crobke Juſtice, to ſay 7. & hath 
-. ” forged his Father's Hand, ee he procured the Tenants dd p 
1 5 him the Rent due to his Father, is not actionable; as it was adjudged 
Gro. El. 166. 3 Blix. becauſe it refers only to a private Matter, and is rather an 
Aſperſion than a Slander; kor che Son by no Law ais puniſhable” { 
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IB Plaintiff brought R n of his Sheep wrongfully taken 
| ne common; the Defendant as Bailiff of the Provoſt, Ec. 
of Eaton nee,. made Cogniſance, becauſe Cuteſmore Common 
0 * long d to the Provoſt, Sc. and the Sheep were there Damage-fea- 
_ - -*  ſant, 'wherefore, Sc. he took them. The Plaintiff pleaded in Bar 
do the Cognilance, that Cotteſmore Common contained — Acres (wich- 
out ſhewing how many, but left a Blank for the Number) and that 
be himſelf is ſeiſed of 100 Acres Parcel of the Common in Fee, and 
that he and all thoſe whoſe Eſtate, Ec, have had Common for 40. 
Wn Sheep in the Reſidue of Cotteſmore Common as appurtenant to 100A- 
"eres of Land, Oe. wherefore be put them in to uſe the Common. 
„ Defendant maintained his Cogniſance, and traverſed the Pre- 
e feription, Which was found for the Plaintiff. And it was ſhewi 
1 2 net in Arrelt of Judgment, that by Reaſon of e e Acres o. 
, the Plaintiff in his Bar to;che.Copniſance, Now conftat to 
1 a Reſiduum | 
8 An Omiſſion the Court, quid the Ref is, and io: tp in Matter. But it 
Sd che Num- Was adjudged,; per am Curiam, pee n Jultice.. that the 
J old have Jpdgment; for. in this Action he is not o fer. 
C 8 cover any Land, but onl! aMAges br b N | 
e the Land is not in Queſtion. 
that he is feiſed of One hundred Acres 
| 8 and nor eft Parcels but in 
F mon mult contain more 
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long after it was openly known. And it was adjudged pro One- 


Felony, but fineable, and an Offence for which he ought to be 


in the Opinion of others, and makes him/ accounted unworthy - = 
to bear an Office for the future, Owod Nora . 
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bound de ſe bene gerendb, yet it ſhews Malice in the Defen- 
dant, and is a great Imputation to the Plaintiff, 2. There is a 


ſeveral Times, or upon ſeveral Occaſions:, As to ſay, Thou - 
art a Felon, for that thou ſtoleſt my Apples off my Trees, is 


not actionable, for the Reaſon. of the Speaking inſtantly an- 


nexed qualifies the precedent Words; but if a Man ſays, Thon 


art a Thief, and a Stander-by ſays, Beware what you ſay; and 
the other ſays, I will juſtify he is a Thief, for he flole my Evi- 
\ dence; this is but inepta Ratio of the firſt Words, not volunta- 


rily proceeding from the Party, but as it was forced by an- 


other, and therefore ſpoke too late to qualify the firſt Words. 


And although Yelvertom Juſtice ſaid, that if a Man ſays, J. S. 7 

4 Traitor, for he robbed'a Man i the Highway, it will 
not bear an Action, becauſe the Reaſon does not concur- nor 
depend on the firſt Words; yet Fleming Chief Juſtice denied 


it, for both the Words are flanderous; and although the Rea- 


ſon of the Speaking does not depend on the Word Traitor, 
yet it ſhall- be conſtrued but greater Malice, becauſe he 


charges him with two feveral Matters, which deſerve Death? 


Which ſeems. to be good Law. Quod Nota. Judgment pro =D 
Querente. Per totam Curiam, prater Telverton. 
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1 rente, for the firſt. Words are actionable; and the ſubſequent 
Words increaſe the Slander; for altho to conceal a Felony is not 
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Difference between Words utter d continuata Voce, and at 


Eneco M a Murder and concealed it * He (innuendo the Plaintiff) 
knew of the Murder of Anne Lanaway, and did not reveal it till 
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Action of Debt brought by Turner, and was within 
Age, Judgment paſſed againſt Skimmer, and he did 
not offer his Body: Wherefore on two Scire fac and Nihil re- 


turned againſt. Markham, Judgment was given againlt him. 7 5 fieias. 


And Nivertom and George Crooke moved to have an Audlita 
2 becauſe Markham was yet within Age; and by V. 


ams Juſtice it does not lie, but he ought firſt to have Error 


rela. 


Judgment on x 
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ſance, © 


Infancy., 


to reverſe the Judgment, for during the een in Fotce 


the Recogniſance i is affirmed: But to that Jloerton at the Bar 
| 22 d, that then we are without Remedy, and Markham 


n great Miſchief, if he cannot have Audita Qyerela; for per- 
| kaps the Judgment has no Error in it, and upon the Scire u- 


for that Suit- 


ctas Markham the Bail could not have pleaded his Infancy, 
in Affirmance'of the Recogniſance and de- 


mands Execution of it; but yet the Error of the Infancy re- 


mains, and the Recogniſance to be avoided by e Suit by In- 
ſpection; and therefore it is like an Aſſiſe of R 
a Man may have on the firſt Judgment in the Aſſiſe, and there- 
upon the Recovery in the Rediſſeiſin is reverſed. So here b y 
the Audita Ouerela the Recogn ifance being avoided for In- 
fancy, the Judgment thereon is likewiſe ayoided. Owod fruit 
conceſſum per totam Curi am, preter Williams Juſtice : And the 
for by! _Ouerela was allowed de de bene __ for” to 22 8 0 25 i: it 
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Debt. by Default, the Defendant brought Error and ” 
end a Diſcontinuance, eig. that the Suit being by three 
Executors, at the Day Wbich they had by the Roll on a 
Continuance, two Executors N 


ſame Roll Day given over to all three. till another Day: 


And Neloerton urged that it is not a Diſcontinuance , but Amendment 


only the Default of the Clerk amendable; . for it cannot be 


ifleifin, which 
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ppeared, and by the 


intended, when the Court gave Day to all three Execu- 


_ tors; but that all appear d, and that it was the Negligence. 
KL 00 Cit: to omit the Entry of the — of the 
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Hob. 216. 
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ar, ane 


Appearance was had of the Wife, nor no Day by the Roll 
given to the Wife, and yet, foraſmuch as it appeared to be the 


9 
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third Executor, and upon that Teloerton uched 26 H. 6. | | 
Amendment 33. Writ brought by Hugband and Wite, and 
be Parties appeared and had Day to another Term, but o 


Fault of the Clerk, it was amended: But, per totam Curiam, 


in the Caſe ſapra, it is a Diſcontinuance, and cannot be a: 
- "mended; for Credit ought to be given to the Roll: "And 

therefore Non cunſtat, but that two only appeared, and that 
the third made Default, which is a Non-proſecution by him 


at that Day; which goes to the- whole Suit and Time after. 
Vide 21 E. 4.3. And, per Curiam, in the Caſe 26 H. 6. it 


ſhall be intended that there was ſome Remembrance' in. ſome 


Byrroll, by which the Court was inſtru@ed, that the Wife alſo 


appeared, altho' it was not enter d at the Day in the principal _ 


ro. Jac. 222. 
1 Brownl. 15. 


Roll; and thereupon, per totam Curiam, the Judgment was 
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B Icher and Anne his Wife were' Plaintiffs in Aſunipſit a-. 


gainſt Hudſon, and declared that in Conſideration Anna. 


dum ſola fuit would marry one Thomas Maſon at the Defen- - 
dant's Requeſt, the Defendant: promiſed after the Death of 


Thomas Maſoto pay the ſaid Aune 40 b. a Year for her Life; 


By whom, 


and by what 


* 


Words a 


Rh Promiſe may 


be releaſed. 
. Co. 71. 4 7 
Lutw. 249. 
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| ſuch, that he who releaſed: could never have an Action on it; 
but if he had releaſed. by efpreſs Words all Promiſes, or all. 


and ſhewed, that thereupon ſhe married Thomas Maſon, who 
afterwards died; and ſhe took to Husband Belcher the Plain- 


tiff; and ſhewed that 3 J. were arrear for two Years after the 


Death of Maſon, contrary to the Defendant's Promiſe; to Da- 
mage, &c. The Defendant pleaged in Bar a Releaſe made by 


Deed to him by the ſaid\Thomas Maſon during the Marriage 
with Aune one of the Plaintiffs, whereby. he releaſed! to the 
now Defendant all Actions, Quarrels, Controverſies; Claims 
and Demands whatſoever, which he had, or might have a- 
gainſt the ſaid Hud/07, Gc. upon which the Plaintiffs demurred: 
And it was adjudged pro Cuer, that the Releaſe would not 
diſcharge this Promiſe :*-Becauſe altho the Promiſe was pe- 
ſent, yet the Execution: of the Promiſe was in futuro, and 
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Actions and Quarrels which he or his Wife had or might have, 


o 


then it was held, that the Promiſe had been releaſed ; for the 


Promiſe, being a ſpecial Gauſe of Action, cannot be releaſed . 
till it comes in eſſe, no more than a Covenant, as 5 Elis. it is 
adjudged, and 35 H. 8. Dy. 36. b. Wherefore Judgment was 


as ; given pro Quer, Fleming Juſtice being abſent. Qzod Vo. 8 
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e Defendants for a Legacyy the Defehdanit hat 


- ,--**_ _ * drawn the Plaintiff, inte the Spiritus Court forithe Legacy, > 
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1 title Plaintiff Executor: * ſhewed that wy proved the Will, 
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VA eiſely limited the Legacy to be paid out of the Debt. G 

" . © Nora. Per totamn Curiam. And a Contultation"was awarded | 
e accordingly.” ' Teloerton was of Counſel with the. Plaintiff. 1 


4 ” ae +2 : * * 4 P * 42 - * 2 0 Fi F * -m 7 £ > J 7 
% 1 * D > #f 3*& * - l > . a \ * N ” 4 N . 1 _ * . 
* 1 *»% — * ©: Fn ws 18 . = | * 9 F A \ 
» 0 % >. ; . 4 ” AS . G . 
4 *% 5 4 - : — * *** * 
\ IT . : . { : # 5.3% 0 1 AF 3 4 
.% 2 R , ; . ; * af | . , 4 * . 5 = , Pn Lg * / . - ' k 4 8 9 2 . Y 
| f , : 1 f : SY 0 5 - 4 * » _ * 
e 


, 
a . 2 1 
* 5 8 « L F 1 


| Word 2 prove ** 4 per jure Knave. And it was ob 
I in Arreſt of Judgment, that the Words were not ſpoken” 

„„ ene - affirmative, but Goubthully, and in the future Tenſe, > 

wil prove, Sc.) But, per team Curiam, theſe Words ( will © 

BA wp 15. prove) are a vehement Affirmative, which import not rn 

. deuhat Perjury was committed, but that the Defendant would . 
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ran per & trum the Plaintiff's Land till 1. 
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laid in the Declaration, ſo that it docs not appear that the 
 Water-courſe had Continuanes at the Time of the Diverſion; 
but becauſe it appears afterwards in the Declaration, that the 
Plaintiffs charge the Defetidant with the Diverſion ſuch a Day 
after, which is now found by-the Verdict, the Court cannot in- 
tend but that the Water · eourſo continued. Per roram 5 


4 > i 4 > — as . — * — — 
| * LL N 
1 
ai Ha Tre 
4 , 


— ww ; MY A. 5 


4 p 3 { 5 1 6 In "_ => io *. ' 
* F R 9 74 - \ a * F | : 
d * $ | Pp ; ISS. | . TW : * 1 ax : * a 
# 1 - - — Ty % . 
- , N . 1 f 4 $% 4 , : * 1 5 | 
5 , 4 1 ” . 
4 4 y | | r 92 910 


that all Inn - kcepers, who be common Inns, ſhall keep the 
Goods of their Gueſts ſafe, 


that the Defendant ante 20 Decembr Anno 6 ac codem die 


caftodivit & adhuc cuſtodit & tenet commune Hoſpitinm in 
Dunchnrch in Commatu War, and one V. Bedle the Plaintiff's 
Servant, as his Gueſt the ſame 20 Decemby in Hoſpitio . flo - 
hoſpitavit, eodem M. Bedle adtunc & ibidem babente in legits-- 
ma cuffodia ſua « Purſe, value 39d. and 964. de pecuniis mum. 
ratis in the ſame Purſe intiuſis, as the Goods and Chattels of 
the Plaintiff adtunc & adbuc exiften' a lawful Subject of this 
Realm, Malefactors unknown to the Plaintiff the ſame 20 De- 


cembr Anno 6 ad Dunchurch prediftum the ſaid Purſe and 
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Per totum Curiam. And Judgment given accordingly, | | 
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1 at Sagdey broke and enter d, and ſpoiled his 213. by Ta 
Grass, and 100 Conics /bidexw 4x0 interfecis, took ary 5 2 
45 2 Necnom that the Defendant the ſamp Day the Plaintif's © 
_ free Warren 441 170 aforelaid, e. enter d and chaſpd with 
cut Licence, and tifty Conies killed, took and tattied away, 
to his Damage, (Fe. The Defendant to all the Trefpab prater 
| breakingandentering the Cloſe called Sandey-hrath; and tag. 
ing the Graſs, pleaded Non cu, and upon that Iſſue was joins - 
ed; and as to breaking the Cloſe, cc, the Plaintiff ought not 
to have his Action; for he ſaid; that /. Lord ä 
his Wife faenunt c. adhue Jam ſelſed in Fee in Right of E 
lis. in quadam pecia bruers cbntinen 10 Acrgs in Sandey,; . 
P ad jacen & undique Sept to the place called ae 
ent 


the ſaid Piece of Heath, ehc. have had and üſed to have pro 
fe & Firmariss ſus dictæ pecig bratre,. Ov. 54 pro Are 
ful; Paſſagium uſque eandem Peciam brutre & ab eadem ,— 
da in, 255 & tram the ſaid Cloſe 1 5 on -heath in quo; 
Oc. all Times of the Year at their Pleafure. 58 um & 


percipiendum the Profits jaſdlem pecle bruere, And the d 
fendant further ſaid, 8 before the Th paſs, c. 8 oe”, 
Cones in the ſaid Piece of Hearh were wandrivg, and leyerdl = 
 Comphotes biden fuerum effoſſa, & in eiſdem ampis efoſſs 
_ difii'Cuntcult habitare gaudent, the ſame Piece of Heath e 
dem tempore quo, Gt. herbam ibidem creſcer} depaſcen erm, 
and the Defendant as Servant to the Lord Re, and b 
Command, tempore quo, Oc. in, 2 & trans the faid Clolt + Bo 
| quo, Oc: verſus & que ad prediiam peciam bruers pedibus © + 
| ambulando itineravit ad venandum'& capienagin pregittos Cu. 
niculos in pradifta pecia brueræ, Gb. tunc ibidew erranjes * 
 depaſcentes, prout e bene licwit, Go. Que quidem Amhulatio , 
per & trans Clauſum prediflum in quo, Oc. "pro_Cauſa pre 
dicta 'eft eadem Cui Frattio & Intratio, &c. of which the 
Plaintiff complains; and avers that the Place in which the De- 
 fendant ex Cauſa pred ambulando itineravit in 8 1 
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_ qup ie wit Z aj que prediftam peci am brouere continen ſhall 2 . 
10 Aeras. Upon whieh che Plaintiff domured And per C- 1 
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| over the Water, and not over Land,” and here the Defendant 
| ought to have preſeribed.in the Way and not in the Paſſage, 
for he ought to obſerve the uſual Words, and thoſe which © 
are known ja de Law, as @ Profeription dad Uſage for a 
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7 Hereas the Plaintiff 2 Novembr' Anno 6. apud London; 
VV Oc. in dampno ſuo, viz. in Shopa ſua per Tho. Hugon 
his Servant, three green Fiſh, being in the Shop Damage-feaſant, 
cauſed to be taken, and would have impounded them; the De- 
fendant the ſame Day reſcued them from the Servant, and took  _ 
them away, to his Damage, c. The Defendant ſaid, that be- 
fore the Treſpaſs, Sc. H. Mey was ſeiſed of the Shop in Fee, 
and ſo ſeiſed 16 Mais Anno 30 Elis. demiſed it to Sanders, &o. 
| and derived anIntoreſt to himſeif under that Leaſe, giving Co- 
|  lour to the Plaintiff under H. Oey, and fo juſtified, Cc. The 
Plaintiff replied, that before H. Offey had any Thing, 7. B. 
woas ſeiſed of the Shop in Fee, and 7 E. 6. deviſed it to Tho. His 
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Fan in Tail, the Remainder to 70. in F ee, and died: That Tho. 


. N d and ſold it to Eli. 
in Fee, who enter d, Jo. died without Iſſue, whereby bis Re-. 
mainder in Fee deſcended to 7% Elis. deviſed the Shop to 


by Deed inrolled in the Huſtings bargain 


— 


T5. Offley and R. Offley in Fee, and died ſeiſed, they enter d 
and were ſeiſed in Fee; Tho. died ſeiſed of the Remiainder in 
Pee without Iſſue, whereby the Shop, Proreando deſcended to 
R. Goddard as Coſin and Heir, T ho. Offey, and R. Offley died, 
after which H. Offey named in the Bar enter d, and fo intruded © © 
hbimſelf into the Shop, and by ſuch Entry and Intruſion wass 
thereof ſeiſed in Fee; and he fo ſeiſed, R. Goddard 2 Offobr _ 
| 29 Eis, died, whereby the Shop, proteffando, deſcended to 
, Goddard as Coſin and Heir, V. Goddard died without Iſſue; 
whereby it deſcended to Nicholas the Plaintiff as Coſin and 
Heir, and afterwards 16 Mais Anno 30 Elis. H. Offey demiſed, ' 
Sc. prowt in the Bar, and the Plaintiff enter'd, as he well might, .. 
5 Cc. The Defendant, at prius, by Way of Rejoinder ſaid, that 
5 H. Offley was ſeiſed of the Shop in Fee, and demiſed, t ſupra, - 
in the Bar, abſque hoc, quod H. Og» Shopam præd intravit, 
C ſe fic 1 modo & forma, &c.* 


: 


nd thereupon the Plaintiff 
demurred in Law, becauſe the Traverſe was not good; for the 
Inntruſion, being the Means to avoid the Title of H.Ofey, ought 
Traverſe. to be traverſed exprefly, and not by Way of Circumſtance ; as 
Fa. to ſay, Abſque hoc, quod intrufit, for that had been a full An- oh 
ſwer; but it is not ſo, to ſay, ,4b/que hoc, quod H. Offley intra- 
vit & (ic ſe iutruſit. To which ele. being of Counſel with the + 
Def. anſwer d, that, as this-Caſe is, it is not material whether 
: the Traverſe he good or not; for the Replication is vicious, and 
the Title alledged in the Bar not anſwer'd; for the Def. al- 
ledging a Seiſin in Fee in H. Mer, and a Title under that, the 7 
Title alledged in H. Offey ought to be avoided directly, ane 1 
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it is only by Suppoſal of an Intruſion. in N. Omer, which can- intruſſon 
not be by Law on an Eſtate of Inheritance: And. R. Offley and an g . 

* "Tho 4 7 Ly. b the Pl : 77 * n eee e an Eſta te of "x es 
4 mas Hey 9 * Ain s$ OWN Shewing had Fee-limple, Inheritance. #& _ 

= chat ng e could be on an"Eltate in Fee-fimple; but inn 
; Propriety of Speech in Law, Intruſion is only after the Deatl * :Toft.277 . 
of Tenont tor Life, ang gn Elaee of Freehold caded;, then if 6X. 325% | 
the Title alledged in n is not avoided, but only by al- „ % “ 
4 2 by: Way of Intruſion, and by Law no Intru- Where be 
ſiog gan be, then the Bar is unanſuier d; ſo the Plaintiff can- ee i 

not have 2 but the Defendant ſhall be acquitted of have Judg. 

the Treſpaſc, Dod fut conreſſun per ttam Curiant. And went al, 
NMI capio per Pilldn enter d. O% Not bene a r che 19 the Re- 
Nl capias per Hillam enter d. Opa Neto bene; and that the ; 7 
= 2 ee e ee. d that the joinder is 
Traverſe in the Rejoinder was really iyfuicient, e, 
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HALT: whereas. the Defendant: accounted with the plain - cr6.Jac.1;4. 
1 tiff 1 Marti Auno 6 Jab. touching ſeveral Sums of Mo- 1 Bull. 16. 
| 2 due from him to the Plaintiff, and was found in Rr t. ' 

64. in Conſideratione” inde he promiſed to pay them to te 
not paid the 6½ altho” required ſuch a Day, to his Damage 
204. The. Defendant ſaid, that before 1 Marti Anno 6. in 

Which the Account and Promiſe is ſuppoſed, the Defendant a 
_ counted. with the Plaintiff, and was found in Arrear 64. and 
that afterwards,” and before 1 Marti Anno 6:0i5:'5 Decembr) | 
Anno 41 Elis. for the better Security of the 67. the Defendant 
and another enter d into a Bond to the Plaintiff in 14%, for Ply- 
ment of 74. at a Day to come; which Bond the Plaintiff. ac- 
cepted for Security of the 61. abſque hoc, that the Defendant 
aute cel paß the Bond accounted” with the, Plaintiff, Ge. and 
thereupon the Plaintiff demurred. And it was adjudged for 
the Defendant, and that the Traverſe was good; for: the Con- The Conſt 
ſideration is not merely traverſed in this Caſe; for it was a- 9-rationis 
_ greed, that is not traverſable, but here the Account which bie, bu c 
makes the Conſideration perfect is only traverſed for the Inducement 
Debt is confeſſed and avoided by the Satisfaction by the Bond, „ 
and thereby the Aſumpſſt is alle confeſſed. And here it is as 
much as if the Defendant had pleaded Payment, and the 
Plaintiff had demurred; for this Action being to recover Da- 
mages for the Money not paid according to Promiſe; and tb 
Plaintiff by the Demurrer confeſſing Payment, or other Satis... 
faction by Bond, as in this Caſe, it appears how to the Court, | © 
that the Plaintiff is not grieved, nor has any Cauſe of Agion: 
uod Nota- . Tiloerton of Counſel with the Plaintifl. 
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ro. lac. 236. JPHAT the Defendatits rOGobr* An. 6 ac. at London aſſaulted the 
I x Brow | Plaintiff, vis. in ſuch a Pariſh'and Ward, aud beat; wounded, 

5 „ and evil treated him, a quod de Vita eius deſperabatur, Se. to his 

* Damage 2004. The Defendants to the Force pleaded Now Cu; to 
quo, Sc. at Graveſend in Con. . 
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oy 


,, that thro tempore 
, of a-Gelding, and to pole 


| | efled the Plaintiff tempore 
eau, Ee. Fame to: him to hire the Gelding tor four Shillings for Two 
A | DN Haw, that the Plaintiff might ride from. Crave/end præd ufſgue Net- 
 '" Hlefted in the ſame County, & abinde uſque zun ad Graveſend within 
the two Days; wherefore the Defendant for the Conſideration afore- | 
N ſaid, tempore quo, Sc. lent the Gelding to the Plaintiff, who had it, 
* and in recta linea towards Nettieed by the Space of a Mile rode on 
the SGelding, quonſque the Plaintiff tempore quo, Ec. intending to de- 
CCeive the Defendant of che Gelding, turned him out of the Way to 
©. ——_*_ - Nettlefied, and rode towards London;  wherefore Atkinſon in His own 
1 . Right, and Brook as his Servant came to the Plaintiff, and at the 
r fame Time quo, Sc. required the Plaintiff then riding on the Geld- 
FM | I” ing towards London to deliver the Gelding, which he refuſed; where 
5 | fore Atkinſon in his own Right, and Brook as his Servant, and by his 
* . Command, tempore quo, Sc. to repoſleſs. him of the Gelding laid 
e HFands on the Flaintiff, and took him off the Gelding, and would 
| ' '- have taken the Gelding from the Plaintiff; upon which the Plaintiff 
0) „ with Force aſſaulted the Defendants, mann forti detained the 
5 SDeelding; wherefore the Defendants defended the Polleſhon of che 
5 What AQ Gelding againſt the Plaintiff prout licuit; and ſaid that the Damage, 
. bs 3 * if any the Flaintift had, was from his own Aſſault, and in Defence 
5 A the Poſſeſſion of the Gelding; abſque hoc, that the Defendants ſuns 
a A cul in London vel alits extra Kent; the. and thereupon the Plaintiff ö 
ne demurred; and it was adjudg'd for the Plaintiff, for the Battery is 
3 cConfeſſed, and to ariſe on ill Uſage from the Defendants, for by their 
N . _ own Bar it appears that the Plaintiff had hired the Gelding for two 
Days, and that they within the two Days diſturbed him in the Poſſef- 
| N | ſion of the Gelding, and thruſt him off bis Back, which is not lawful, for 
185 4 the Plaintiff had a good /pecial Property for the two Days againit all the 
. - PLES World; and although the Defendants pretend that the Plaintiff miſ- 
1 behaved himſelf in Riding to another Place than was intended; yet 
that is to be puniſhed by an Action on the Caſe, but not to ſeize the 
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Gelding. Qyod Nota. Telverton of Counſclith the Plaintiff. | _ .. 
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3 Co. Jad. 2z . TH E Caſe was ſuch; Harten and Gore Church-wardens of Augbton 
. Prohibition. in the Connty of Lancaſter, libelled before the Ordinary 
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eee a Tax "i wy wage 1 4 ny bo che 
| Pariſhioners againſt..$arkey the 12255 in, which Starkey had Sen- 
tence, upon which the Church - wardens a 'd.to the 5 . 
of Joni, and pendi 15 the Appeal, ſei ut Decembr Amo 4 Fac Gore 
one of the Plaintiffs in the Appeal releaſed to Harley 47 AGions, 
Suits and Demands, Sc. and afterwards Barton in his own Name, 


= and NO the Appeal, whereupon . Starkey brought a Pro- 

 hibiriqn, ſuppoſing that the Releaſe had diſcharged the Appel wan. 
which + yo th A wor and "demourr'd in Law and Gore ho mage 
the Releaſe made Hefault, wherefore Judgment was given, that he 
ſhould, not have à Conſultation: And now on Argument of 2 Legac 
Caſe in Court all the Judges were of Opinion ns Face, that the Pro- e =P 

_ bhibixion did not lie on this. Suggeſtion. of the Releaſe; and that for ws te 
two Reaſons: 1. Becauſe the temporal Court hath nothing to do Releaſe of. - 
Wien the principal Matter, 2. the Tax laid for Repai 


rs, 107 that is one Church- 
merely Spiritual, and to be determined in the Court Chtiſtian; then N in 
2 Ground of this Suit belonging to the Court Chriſtian, all Things 3 ny 
1 dependant thereon. ſhall be to them alſo ; and whether this Re- where not. 
leaſe will har both the Church-wardens or not, this Court cannot Conſultation. 
ere bes, it ſhall be determined there: As in the like Caſe, if a Legacy * Cro. El. 
be. given to a Feme» Covert, and the Husband releaſes, and after- 685. 
Wards he and his Wife ſue in the Spiritual Court ſor the Le 
Parry ſued ſhall not baye a Prohibition on the Releaſe. of t "Hys- 


band, becauſe the Temporal Judges cannbt /meddle with the Le- 


2 Lev. 25. 
1 Ven. 173% 
308. 


eaſe will extinguih it; as the Caſe was 29 Eliz. ad 
2. The Court held, that Suit for this Tax is all in Behalf o © Toner" 
- Pariſh; and the Suit maintained LE zeir Charge, and the Colts re. ' i e. 
cover d in the Spiritual Court go to the Pariſh in Satan 85 


tween Things 
in Action, for "which they are forced to ſue: And 13 H 7. xo. % k 
Church- wardens releaſe, or give the Goods of the Church, It is no 
_ thing worth; for the Law gives them Power to receive a Thing for 
the Advantage of the Church, but not for the Diſadvantage; nm 
therefore although Judgment is given againſt Gore on his x 
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.the Poor, and afterwards brings Treſpaſs"of it againſt' the Over- 
ſeers, it is within the Starnte; for theſe Words Sale and Di-. 
ſtreſs] are put in the Act only for Examples, and the Statute ſhall be 
conſtrued largely, becauſe it tends to Opus Charitatis,. and Treſ- 
paſs brought after ſuch voluntary Delivery of the Money is Vexa- 
tion, which the Statute intended to ſuppreſs. And it was likewiſe - 
there agreed and adjudged" per Curiam, that Damages in this Action 
for the Defendants by Reaſon of their Vexation ſhall be aſſeſſed by 
the Jury, but ſhall be trebled by the Court, and that the Court may 
. thereon give Coſts de Iucremento; for no Evidence for Cofts can pro- + 
per be given to the Jury, foraſmuch as that depends on the U- 
ſage of the Court, in which the Suit is. And according to this 
Reſolution. was the Caſe between Menial and Bel, Trin. 44 Elis. 
Rot. 316. B. R. Nelverten of Counſel with. Salter, Se. for whom _ 
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Defendant ſaid, rhe Place contained four Acres of Paſture in Chring- Oro. 
ham magna, which was his Freehold, and juſtified Damage-feaſant. 
The Plaintiff in Bar of the Ayowry ſaid, that the Place where, Ge. 
lay, in a Place called | Have-4cre-quarter, Parcel of a great common 


©... Broxholme verſus Thorold, — © 
N taking four Oxen at Coringham in com Linculm, in à 1 Brownl. 
Place called Dowgate Leyes 29 Septembris Anno 6 Tac. The 138. 


to ahother. 
5 5 


— by > : 


Field called Faxfeld in Coringham predit?.. Cumgue the Plaintiff pre- 


difo tempore quo, Ec. E diu artea was ſeiſed in Fee of a Meſſuage 
and fourteen Acres of Land, Meadow and Paſture, with the Appur- 


tenances eidem Meſſuagio ſpectan; and that the Plaintiff, and they ß 


whoſe. Eſtate he has in the Tenements have had Common, Sc. and 
fo preſcribed to have Common for himſelf, his Farmers and Tenants 
of the Tenements age aid in Joto in quo, Sc. pro omnibus Averiis ſuis 
communicalibus ſuper Tenementa præd cum pertinen leuan, Ec. tanquam 
aA Tenementa prediaa pertinen. And thereupon Iſſue was taken on 
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"Rover for an Hathand ſet with Diamonts; upon Nor ur tie 
ay.137, 1 Jury found, that the Plaintiff was poſſeſſed of the Harland, 0 
1 Built. 29. and pawned it to one bitt for 25 1. but that no Time of Re 
Trove. demption was limited: They found that the Wife of bie (the 


* 


Husband being ſick) by the Aﬀent of the Husband deliver d hie 
Hathand to the Defendant; Mhiilock died, the Plaintiff tender d 
the 25 J. to the Wife being Executrix, who refuſed it; and found - 
that the Plaintiff demanded it of the Defendant; who refuſed to de- 
liver it, and converted it to his own Uſe, Er fi, Sc. And Judg- 
be redeem'g, it has Time to redeem it during his Life; for it is a Condition ſolely 
knit by him, and to be performed by him, and rhe Death of him 
ro whom it was pawned is no Impediment of the Redemption; but 
it is otherwiſe of the Death of him ho pawned its for hie EA. 
c̃.cutor cannot redeem it, for it is a Condition perſonal, and being 


x e generally pawned extends only. to the Perſon of him who pawn” 


it: It was likewiſe beld, per Curiam, that although the Defendant _ 
had the Delivery of the Hathand by Whithck, yet the Tender of 
the 251. ought to be to the Executrix, and not to the Defendant, 
for the Delivery makes but à bare Cuſtody of it; and if the Deli» 
very had been on a Conſideration, yer it does not alter the Caſe, 

for the Defendant is not Privg to the firſt Contract of the Pawn ?- 


ing, nor to the Condition; and therefore it is not like a Mortgage, \ 
for there he who has Intereſt ought to have the Money; but in C <4 . 


f a Fledge it is but a ſpecial Property in him who takes it, and the ger 
neral Property continues in the firſt Owner. Per Fleming Chief {a 
nod non fuit negatum. And all ſcems to be proved by. the Books | 
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Pier e Oli mn, ns, us morely-redyced to the 
8 _ — :/ Bur per de the Execurtix thall have 1 15d. 20 
Debt fer the 25 l. againſt the Plaintiſf, for on che Kedemption it «. b. 
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was no Contract for the Maney berween the Parties: It was likes Aan hall 


have Debr 


df a periſfable Nature, 


ji | 20 Corn, Oil, Sc. and no Time of Re. Coß 4 * 
and Nee the Par oy ſtays till it is periſhed in'Narote ** 


h as there is no Default 1 

Neige he ſhall have Debt for his Money, ar 

medy fer his Pawn, for the Law of chis' 
tract; for Things in cheir N 
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2 Brownl.: 


ait Coaaher to 

rougnt) and to the 8 

after, which was gran 
took an Elegit Vitecomiti I 
aScere ſoma is firſt directed to the Chanc 

and this Elegit in the End of it appear d to be 

thing in Londen, , roners they deter ma 

th! London, uli revera they never made ſuch Return : . 

this Elegit, by a Jury taken bbfore the Sheriff of A 1 A 8 
tended a Leaſe of a, Tithe for fifty;nine Years to me, — 3 . 
lue but of 1004. which the Sheriff deliver'd $6 Fance the Plaintiff 
as the Chattel of Toodyer for 1001. and returned it, and that Goodher 5 

of had. nor Plura bona, e. and thereupon Coodyer brought Error in the 8 
King's Bench, and affigned for mags JJ... _ 

the Sheriffs of London, nor fleet 


o 


2 no any wie was made by 
in the Common Pleas; and it was adjudged Error: "I 
e eee, 
: have taken his Zlegir immediately both into Landon and into Laneafters . FELL 
vet uhan he waives the Benet of it, and will ground his Execution N 
4 Teftatum by former Sheriffs of Loma, which is fille; ir makes Err. 
ror in the Execution; for. a8 18 H.6. 27:48 2 H 6. 9. 4. a Teftatumis 

grounded ona former Return filed, that che Party Bus ndthing in the 1 5 
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1 Brownl. TN FjeQment after Ine nb, on Non o the Cauſs'« eme 
145. do be tried before Telvertan and Crooke Juſtices of Aſſiſes 
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ue ere this Aden 101 1 and although ine DET 5 
- have the Elegits into London and Lancaſter appears of Record to be 
29 Novembr the falt Day of the Term, and by the Toftatum it mn | 
: ſuppoſed that the Sheriffs of London: had returned Nuimden „ 
| © Y Cu lich is before 28 Novembr) that he had nothing in Londom, 1 18 
ſeems to be contrary to the Record, yet that is not material, bue 
makes the Matter more vicious; for it ſtands well wich the Judg- 
ment, Which was Craſt ino Auimar, that fuch Writ might iſſue Ne- 
comitibus London returnable Quinder' Martini, and it Mal be deemed 
the Plaintiff's Fault that he did not file it; and it ſhall be preſumed 
there was ſuch Writ, becauſe the Proceſs-taken: by the Plaintiff him 


e ſelf recites it. Nuod Nota. Per totam Curiam. It was alſo et pri 


nin this Caſe, that 'Goodyer ſhould be reſtored to the Term a 
and although it was valued by the Jury but to 200 L and deliver" d't6. | 
Funce the Plaintiff to hold ut bona E catalla, Sc. yet againſt Jane | 
Goodyer ſhall have it again 5 for he being the Party himſelf, it is in 

| Law but a bare Delivery in Specie, as jt is, which ought to be re- 
ſtored in Specie again; and doth not alter the Property abſolutely,” but 
attends on the Execution to be good or bad, as the Execution is. And 
it was adjudged accordingly before in the Caſe of one Robot ham, 

and alſo in the Caſe of one YHorrel (as Maſter Noy told Telverton.) 
But if the Sale had been to a Stranger by the Sheriff of this Term 
for 100 l. although the Value was 000. yet upon the Reyerſal he 
27% ſhould nôt have the Term again, but the Money, vis rook ac 
cdording to the Opinion 20 Blix. Dy. for it is the Party's Polly that 
bie does not pay the Judgment; and if ſuch Sales ſhould: be avoided ' 
none would buy Goods of the Sheriff, whereby many Executions 
would fail. SD N . Per totam Curiam.  Telverton of Counſel = 
- vith A * rags in FOO.” trans wk nb ods 5 
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1 Bo "pd .Mo Plaintiff had declar'd of ſeveral Meſ- 
$1, 86, ſuages and ſeveral Acres of Land in three Vills in the ſame County; 

Godb, 496. _ at Nifi prius before the Jurors were ſworn, Maſter Malter 
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luaſt Continuance, viz. ſuch a Day Term 7 vim before the Day of AL. 
ſiſe, dig. 20 Juli! (the Aſſiſes being held at Oxon? 22 Fuliz) the 
Plaintiff had enter'd into ſuch a Cloſe by Name, containing eight 


- 


f Acres parcelP Pee Net in Narratione ſpegiſiaat, Sc. and this Plea What Pleas 


was receiv'd by the Juſtices of Aſhfe; and afterwards in this Term, 4 Tenant 
viz. Mich. 8. Mr. Walter and Telverton of Counſel with the Defen- $51) have at 


dant prayed; that they might amen 7 Plea, in hoc fagtum, by. ps e e 
ting iq the true Vill where the C oe INT in Which che Plajynt 
Entry, wass foraſmuch z it was only Matter of Forty,” and not x.. 
| Subſtance, for (parcel; premiſſor is füffeient. A OY OY e 
that tlie Trial of, this gew, Hue ought to be from al the three Vl“ 
named in, the Declaration. But teten Juſtice, having moved an 
the Juſtices * / “ 
bend, 83755 ing Bench (alrhough; the Record of. Vi privs WAs 2 Ro: 630 
eturn FOO 


| Jaw 0 a T ' 


a 


returne Mp the Exchequet) biz, that it is in the Diſcretion of the l coir: 
Jultices of. 11 5 | 


Jultices of, Aſſiſe to accept ſuch Plea. ag JECT Ind pov Bled _ 
eee e r, 
qtherwiſe of a Fr oteQion, for although. they allow a Prote@ion, vet protedien. 


_ 


the Juſtices may take the Verdict de_bepe. eſſe; yet he Taid, that in Power of che. 
r 8. in N, Præcipe quod reddat a Releaf, was pleaded at N, prlus, Juſtices of 


and yet the Jury was taken; but it is in the Dilcrerion bf the Juſtices e. 
to allow ot diſallow; It was likewiſe.held n the ſaid Juſtices (as 


he reported it) that in this Caſe the Plaintiff cou d not have replied to 
this Plea, at Naſi prius, fox the Tuſtices of Aſſiſe have no Power either 


to accept a Ręplication on the. Plea, or to try it,” bur only to return 


it as Parcel of the Record of Nis privs. It was alfo' held, that the' 


Plea put in in Pais could not be amended by adding the Vill in Certain ers: th, 


in which the Cloſe lay, for it is Matter of Subſtance ; and the Court 
of Exchequer, where the Record is, will not award the Venue from ' 
all the three Vills named in the Record, unleſs it appears to them 

judicially, that the Cloſe extends into all three Vills; and that does 

vot appear, for parcell præmiſſor does not neceſſarily extend to all | 

the Vills, but may be, arid may well be preſumed! tô be in one Vit 

only; therefofe it is Matter of Subſtance and the Juſtices of AC. 112 

fiſe have no Power, after their Commiſſion determin'd, to amend — 

the Plea; Wherefore Nelverton ſent the Plea! without Amendment 

into the Exchequer. | This Caſe concerned Sir H. Brown, er parte 
Querentis, and the Counteſs of Penbrooks om parte Deſendontis. 
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(innuendo the Plaintiff) 5s fled beyond the Seas for much Miney, to his 
Damage '5064.. The Defendant pleaded that the Plaintiff at the 
Time of the Speaking of the Words was an Alien; and born in Vn 
de Courtrick in Brabant in Partibus tranſmarin under the Obedience 
of the Duke of Brabant, & ertra ligeantiam Domini Regis; Et hoe 
ratus eft verificare, Ec. upon which the Plaintiff. demuffed. And 
„it was adjudged for the Plaintiff; for Traffick* between Metchants * 
Strangers and domeſtick Merchants is warranted, both by the Law 
of Nations, and by the Law of the Land; and the” Common Law in 
all Things which merely concern his Trade of Merchandize 8 
him, and this Protection extends both to his Goods and to his Per- 
ſon; for the Law allows him ſafe Conduct wirn his Goods, becauſe 
it is beneffcial to the King in his Cuſtoms; and enables bim like wiſe 
to have within this Realm an Habitation by Leaſe from any Stra mw. 
and alſo to have a perſonal Action as to demand Debt for —_ 
chandizes, with Damages for them, if they are wrongful} 
And this Slander here, although it concerns the Plaintiff on — 2 
Perſon, yet becauſe jr impairs his Credit in bis Trade by which he 
is to live, and by which other Subjects of the King have Benefit by 
their Commerce with him; therefore it is aQtionable. Vide Det 
6 H.8.2.. Adjudged per totam en Tones” \ was s of Counifel 
with the Plaintiff. ect | | 2 2 
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pleaded that the King was ſeiſed in Fee in the Right of his 
Cron of the Priſage of all Wines imported by any Perſon, as well 
Subeg as Alien a Partibus tranſmarinis, and that the Priſage of the 
ſaid Wines from Time whereof, Sc, was anſwer'd to the Kiog and - 
his Progenitors, their Farmers or Deputies, in Manner nee 


Dr. out of Every Ship or Veſſel importing into any Port or other 


Place of this Kingdom ten Ton of Wise for an y Perſon. a Par» 


_ Vows rranſmarinis, and * or Ld liquo won inde dini predicts 
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FE or ee ue and out of ev 
into any Haven or other, | 
aliquo ande Vaſe Vi | 
” one Ton of Wir 
Veel, and Ton eim ind; b 


 Navis:froe Fafis; and the King fo ite of the f 
before the Time 7 the Are of the two Tons 
Def 


_- of the Plaintiff, „ O18. 
| ri Oc. hewn to 
ler the | def — 0 

4, with all 1 
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to rr Hands © 


+, being lawful-De 


3 us Chic Butler, Ge. & ejus- <ceprum the ſaid 
two Tons Fin predifts pro Prius = 
1 e at the City.of Bas fee U 


_ carried away, and them to the 1 converted a 
| diſpoſed, « as he lawfully:might, which is the lame Converſion, 
or to the Uſe of the Defendant as the Plaintiff. ſuppoſed; & EY 

hoc paratus, Oc. on which the Plaintiff demurred. And four 


Exceptions were moved to the Plea in Ban 1. The ne 5 

mews that the Plaintiff unlbaded but Hine Ton and a balf; ank : "hu 

the Defendant pretends the Cuſtonrof Priſage to be out of every 
ten n Ton N e ee one to the Uſe of the King; therefore 


0, Tot of two Tons, 


thar T 
35 The en ba not ok th at the 


the Maſt, andehs other Ton thorn tho Maſt = — 


_- KingsDu ity for age to be in ſuch ſpecial 1 and where 5 
a Cuſtom Proſcribes an Order and Ea of 


t to _ accord ing 
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e OE ORI 4 be e e ner ws this e of Chief "wy 1 
Wes. 2n antient Office, te which an Uſage or Cuſtom'may beannexed * 
VJ W Continuance of Lime, but ſheivs only the. King's Grant of 
r Waller, which ſhall be intendedia new. 
bb, © Office; to Which no Cuſtom to colle&Prifaze-can belong; nd” 
eee alſo the Defendant does not ſhew how he is made Deputy: But 
Pet it was reſolxec per ges Cur that the Pes in Bar was good, 
+. _ Salk. 654. and Judgment was given again the Plaintiff; and as to 5 firſt | 
ee and ſecond Exceptions it Was anſwer d by the Court, that if a 
Merchant imports Wines, as twenty Tons, tho be un loads but 
. Part, as nine Tons, or tour Tons; J the King ſhal! have his 
A - whole Priſage, ci. two Tons of the twenty Tons imported; 
1 5 for if the Bulk (as Heming Chief Juſtice e it) de once 
7 broke, it is ſufficient for 4 King to take his whole Priſage: | 
And ſo it appears to be hy infinite Precedents in the Exchequer. 
It was likewiſe held per Cur”, that altho' in Point of Prerogative 
there is due to the; King one Ton before the Maſt; and 
another behind the Maſt, yet it is not of Neceſſity, that the 
King ſhall take his Duty in d flo Form, but he may take which 
two Tons he pleaſes; for two Tons are due by Law, and that 
is the Subſtance, otherwiſe it would be miſchievous; for that 
Ton, which is this Day before the Maſt, may by the Subtilty E 
the Merchant be e to be the third or tenth, or the laſt 
Ton in the Ship: And therefore, if the Merchant at one Haven 
unloads but one Ton, the King by his Officer ſhall there imme- 
diately ſeiſe his Priſage, W the Merchant might by Fraud 
oblige the King's Officer to follow him from Port to Port the rough- 
Maner in out. Exgland, which would be inconvenient. As to the third. 
ent. Exception, it was held per: Curiam, that he need not traverſe 
the Converſion, nor plead to it in other Manner than he has 
e done. 1, Becauſe the coming to the Hands, and W | 
. with. the two Tons ſuppoſed by the Plaintiff, is confeſſed. by 
3 the Defendant to be to the Uſe of the King, and that is the 
Mllatter in La on the Plea in Bar, which t e Court is to ad- 
„ * judge, and the Matter in Law ſhall never be traverſed. 2. 11 
* bd not the Seiſure to the Uſe of the King ſhall not be ad judged *. . 1 


and not 


dy way of ful by the Defendant, then he himſelf ſhall be adjudged-;guilty 
_ nm, the Converſion, becauſe he has acknowledged in Point of - 
1 Judgment, a Poſſeſſion of the Goods, and an Intermeddling 0 
4 With them. As to the fourth Exception, it was reſolved, I 
4 Toft, 30. that although it is not ſnewn, that the Offioe of the But: WM 
Ierage is an antient Office, yet it is fuſßeient, for the Deen 5 
AAant has alledgd the King's Seifin of the Prifage of Wines 
| to be an Eſtato in Fee in Jure Corona, and then em Ne- 
ce ſſtate as antient as the Duty is, ſo antient ſhall the Of. 
a, „en dk collect it we: intended; for 1 does not conſiſt: 
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1 the Value of it 100ʃ. 
demurred: And it was 
when Goods are, deliver d to merchandize, 
ceives them ought not only to anſwer the Value of the Goods, 
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40. (whereas the 
N upon this Plea 
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and Profit, which might ariſe thereby, 
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which is 16/Offobr 77. the Capias on this Writ. bore Teſe 23 C. 
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Alſo the Exigent was returned a Die Sand Trin in 15 Dies, 


bl 


- 


= - 


Teſte of the Exigent returned. Then the Plaintiff. having de- 


clared in her Appeal, the Defendant pleaded that at the general 
| at Dyk before Commiſſioners aligned he wass 
indicted of the Felony compriſed in the Appeal, and arraigned 
and found guilty of Manſlaughter, and had his Clergy, proue 
patet by the Record: And further ſaid, that aullum Scrum 5 


[ N an Appeal-brought by Blix. Brady the Wife of Fr Brad- 


Was given on the Premiſſes, and took all the material Aver- 
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ments, Oc. Et. quoad Feloniam & Murdrum pred” the Defen- 
daant ſaid that he was not guilty, and thereof he put himſelf on 
the Country, c. upon which the Plaintiff, qemurred. And it 
vas adjudged per tot Cur pro Def. In which it was firſt agreed, 
that no Appearance by the Defendant in Ap | 
Diſcontinuance of the Suit, but Error in the mean Proceſs is 
_ , Talved by an Appearance aft 
riff, returned on the Exigent Cepi Cbrput, where it ſhould be 
2 2 feci; and the Defendant appea 
and prayed. Damage; and it was moved that he ſhould. not + 
| have it, becauſe he was not lawfully nequitted by] Reaſon f 


peal will aid any 


as 9 H.5.2. in Appea 


ter, 


the Error in the Return of the Sheriff ſapra; yet it was ad- 


judged, that he ſhauld have Damage, | becauſe, the Founda; 
| tion of the Suit, cis, the Writ of Appeal, and all the Proceſs 
which iflued at the Suit of the Party, was good and right. 
But in the Caſe ſupra ſeveral Diſcontinuances appear on the 
Record; for although the Law gives this Writ of Appeal, as 
_ a Means to be juſtly, revenged 
band, yet it pught to be inſtantly purſued, without. any. 
Negligence in the Plaintiff; for becauſe this Suit threatens 
th to the Party, therefore it ought to be in all Points. 
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40% Cm Leaſe from ſuch a Perſon, in which Houſe = «+31 
7555 igktz from Time whereof, Ge. by which Calth. 1. 


0 whotfome' Air had been recerv'd; and. that the Defendant i Wy 050 
ͤ nant 
which void Piece cont 00 {UA 2 it to the Flaintiff's + 5 | 
Houſe: on. that Side o e three Lights | 
which Lights are Re the Wee Yard; and; fo have 
Kan or. ntient, Time, and that the Defendant had built a 
how Houſe ſ9'much. on the void Piece, of Ground, god toad. Aion on 
liter 05½ ad the Plantiff's -antient;Lights,. to , the Caſe for 
975 . The Defendant ranges, that he 3 18 'poileſſec pes an 'Houſe Lak. . 


or Yeahs And ſhews by whoſe and that he is bound by 
Covenant to pull Nad and 255 it, and ſhews that that 


Part of the Plaintiff's. Houſe, in which the Lights are, contigue | | 
| adjacet to the Soil and Houſe of the Defendant, and pleads a 
Cuſtom in London which warrants the Rebuilding of any | 
u ws the ſame F 2 where the antient t Houfe ſtood 


in - | | 
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now they fhall be 
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dant is a god 

mence ment or Reaſon in Cities ot Burroughs; for Fe 

man has ſettled himſelf in u commodions Pattef the e 
where he increaſes in his Frade, and his Houſe becomes 

mall be kisCompanys 
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are ſtopped, unleſs K ſome Writitip"to'thevontraty; an 
00 juſtilies the Rebuilding of bis Hufe on che fine Fount | 
„den than before, hereby the Phaimtiff's Lights were 
ſtopped, as he well might; upon whichcthe Plaintiff dem usted. 
7 was adjudged! that the Cuſtom pleaded: by- the Defen- 
Cuſtom for ir might wy on a*lawfal/Com- 


hs may build it bighef for Bis — 


ling of Cities, and to the Encouragement of Traden 
ſuch Places, and as well allowable as the Cuſtom-of tl 


27 H. 6. 10. which allows Covenant to he bro gbr by the ef. 


ſes. againſt the Leſſor for not repairing the Houſe Yemiſedfal 
tho th: Leaſe: be not by Indenture or- other Writing; for it 
will encourage Pradeſmen to take Hodſes in :Leaſs, vohen they 
repaired: by the Leſſors; and by Intend- 


ment, by this Cuſtom the Rents reſerved in Londonarbithe = 


9 Co, 38. 4. 4. 


bigher by Reaſon of ſuch Burden and Charge wich falls n 
s the Leſſors: But the Cuſtom of a 'Cityawhiels enables Men tõ 
build on a void Piece of Land, where there was flo. Houſe b. 


fore, and thereby to ſtop up bis Neighbour's Lights, was held 
void per totam Curi am; for by that Means Men may toſeall - 


their Lights, which any Way come into their Houſes, if they 
may be environ d on every Side with new Houſes, and by this 

Strategem live ig tenebris, which the Law will-nat, allow, 
And ſo it was adjudged * 39 'Blis. between Moſely wy Bull, 


that ſuch Cuſtom alſedg d in the City of Nu tg ſtop Lights 


71280 by Building on new F outidations, 8 8 no Houſe was before, 


was adjudged void. But in this Caſe Judgment was given a 


gainſt the Defendant by Reaſon he did not anſwer the Offence 


laid to his Charge, which 1 is the Building on the void Piece 
of Ground, and by that Means ſtopping the Plaintiff's Lights; . 


for the Defendant” juſtifies" only, by Buildin ng on the old F ounr 
dation, and thereby ſtopping hl Plainti 


Lights, which is 


not the Matter N the Plaintiff charges bind, but in Pig 


another Matter; ſo the Point of the Plaintiff's Aion not an- 
ſwer d. Owod Nora. Per Toram N * TM was * 
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Clofe there is a ſmall Brook, which Brook at the Side of Catley: 
Cloſe bath. a Bank contigue ad jarem to it, which Bank the Lei- 
ſor of the Plaintiff, and they whoſe Eſtate; &. hate uſed Time 
whereof, Oc. to repair; and that the Brock at the Side of Furſꝰ 
Cloſe hath another Bank contigue adjacen, whith the Defendant; 


Cc. have uſed, Oc. to repair; and becauſe the Plaintiff had not 


repaired the Bank on the Side of Catley'Cloſe, the Cattle eſcaped 
into Farſy. Cloſe, and abinde into the Cloſe called M. Wherefore 
the Defendant chaſed them, as he lawfully might, &c:: upon 
5 which the Plaintiff demurred. And it was adjudged pro Cuer; 
for the Defendant has made a good Bar, and the Plaintiff a a 
good Replication, whereby the Plaintiff has removed the Fault 
from himſelf, and laid it upon the Defendant for his Neglect of 
Encloſing between Catley.& Fur; and now the Rejoinder does 
not confeſs and avoid the Replication, but perplexes the Mat- 
ter by adding a Point of Preſcription on the Plaintiff's Part; that 
he ought to repair a Bank between Catley and Furſy on which 
Iſſue cannot be taken; for then two Proferiptions will be at I- Two Pre- 
ſiue together, which cannot be any more than two Aﬀrma- = . 
tives; as 5 H. 7. 1 2. and alſo the Matter contained in the Re- in Iſſuc. 
joinder does not anſwer the Matter compriſed in the Replica - 
tion but only by Way of Argument; and: if it be true, it is 
good Matter in Evidence againſt the Plaintiff, who is bound to 
prove his Replication true; for the Plaintiff ſays, that Catl & 
Furſy contig adjaò, id eſt, without any mean Space between 
them, and the Defendant in his Rejoinder ſays, that there is 
a Brock between Cuiley & Fur(y; and if fo, then nom contiguͥs 
ret ff... ata at 
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75 nd of the whole. Ozod Nota.. Per Forage Curigts., Meer 
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weine — 5 200 agulnſt Lemar Mii 10205 and the Action of 1 78 
ty on a was laid i C Cumberland, - afterWards' Leonard. El Defen- 
Pete rent in Gant fied intoltate, and Wharton took Adminiſtrat tot, a Af 


other n terwards Sir Ea the firſt Plaintiff ſued a Sire" far 
ent againſt Wharton, And laid; this Adi 
Wo abe Pen e nahuiniſtrabit 5 leaded, te Jur. und 
1660, inthe Hands of J/hartons — Ni en Wed 
in Arreſt of Judgment that/this Fire fad ought to have pa | 
ſuod its Originatz foraſmuch as he demands Execution, of 
flit Judgment on the Action laid in Cumberland; And NE 
much as che Feine fat? was Brought in Y2fmerlaral'; ft this 


Reaſon the Action is miſconceived, for it ought "alſo! to be 


brought in Calberland, according to the Book 18 E. . y. und 
it was lately adjudg d in Rolty's Caſe; where H. 8888005 a- 


gainſt bim 3000. by Action of Debt brought in Midd#/ex, and 


afterwards he brought Debt on the Record, and laid the Ac- 
tion in Corncball, and Iſſue was joined, and found 'againft 
N yet for the Reaſon reed the gment was re- 


for Debt on the Record ought to Fel brought 


8 in Midateſax where the Record is, Ad where the firſt Recb- 
very was; which was adjudged Mich. Avino 7. But, per Cui, 
there is a Difference between Debt on the Records 
fac on the Record; for Debt on the Record recites the former 
Action and Place where the Recovery was, eig. cum A. auper 
in Cur Dom Reg, Gc. apud eſim in Cm Mida, c. So 


that there appears within the Record à material Variance bed 
the Proceedings: But the Scire fac recites only, amd cum . 


recuperaſſet fuch a Debt, uod quidem PFudiciuit adbuc . 


- flat, &c. So that no Place, 0 the firſt Recovery is, ap- 


; — pears; and the Court eundst take Notice that thle Scire ur 
Is grounded on the Record of the Judgment in Camberitnd, be- 
5 "a the Scire fac is a diſtin Record of itſelf, not yet an- 


8 . nexed to the firſt Judgment; and the Truth being; that: this 


Scire facias was to execute the firſt Judgment, the Defendant 
ought not to have pleaded Plene adm niſtruoit; for he has 


thidby admitted the Scire Jac good, but de ought. to have 


leaded in Abatement of it, 1 thewing the firſt Action to 
have been brought in Cumberland. Wberefore they gave 
Judgment for the Plaintiff, and adviſed the ſaid hurton to 


| being Enory and ſhewed their ONT that ĩt would be 55 
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ageiuſt him (if hehes i in his 3 KI e PTY 
-- Hlted, th has more in his Hands than -will-ſatisfy. this 
© Debt; and' in, that Caſe if the Sheriff could bot lety the Debt 
in the Hands of the Defendant; he might on the 
own Shewing, without any Danger, return a Deoa/tavir. Onod 
Nota. Per tot Cur. And 7eloerion ſhew'd them a Precedent 
1 Jac. C: to the ſame Purpoſe. And he was wy Count for 


the at in the Writ of Error. 51 


Coveney ſuerſus W Göde 


Balg. 3). PRs > Plaintiff declared, that in e be SE 


ſuffer the Defendant to occup peck an Houle of his from 
ſuch a Day till Mich. following, the Defendant rms to ſave © 
the Plaintiff harmleſs from all if ofles which he ſhould ſuſtain by 


his Habitation there in the ſaid Houſe; add alfothit for every 


a 


Cr 1 2 P 


Fiarthing: worth of Damage which. the-Plaintiff ſhould Tultahh 

+» by ſuch Habitation of the Defendant; there, the Defendamt would 

give the Plaintiff 2d. on Requaſt. The Plaintiff alledged that 
the Defendant occupied and inhabited in the Houſe: by his Per- 
miſſion, and that the Sadie during the Time that ara 
fendant inhabited there, and before Mich. after, vas — . 
Fire by the Defendant's Negligence, and yet the Defendanths 

not ſaved the Plaintiff harmleſs from the Damage which he — 
ſuſtain d by Reaſon of the Defendant” >Dwolling 4 there, nor paid 
the Plaintiff 2 d. for every Farthing - worth of Loſs which he had 
ſuſtained, to his Damage 401. The Defendant pleaded Nun AF. 
Jumps and; it was found for the Plaintiff, to his Damage 40% 
and yet Ni capiat per Billam:was enter d, becauſe the Plaintiff: 
did not ſhew in his Declaration, how ma Farthings 
' ſuſtained by the Burning of the Houſe; and that is material; for: 
the Court cannot intend but that the 7 ury have given Damage, 
as well for not ſaving the Plaintiff 
thing - worthis of Loſs which the Plaintiff ſuſtained; and that 
the fury ought not to do without the Plaintiff ſhewyd to how: 
many Furt hingt his Loſs amounted. Onod Nora. Per rot . 
e was of Counſel with the Defendant. 


Kir Walter Cherwynd verſus Meeſon. 8 ra 


1 by Name, the Defendant was eld on his Recogniſance: 


to the King, anda pear' and one 7 ickman adtanc complain d 
to the Juſtices of 125 
We nor Eo, 


Plt. er that the Def. againſt his Will had taken his Wife, 
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HE Plaintiff ſhewed, that by the King's Letters patent By 
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and that at ſuch Seſſions, c. held before him and other Ju- 


ant's ill Behaviour, and on be Oath- 
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_ Peaces and to make the/PlintiffVideur-the: Penalty: ofthe St je 4 
tute 3 "Ef: for Subomation df Petjavy> poke of the! Plat | yh Tat 
being 1 uſtice of Pedee theſs Words. pr? 9. Byybur Mears 18 


£ ha Wrong at the'Seffions," and herr vb A . 
to ſebr ar that hich tot um rut agu¹ t mepto his Damagt 100. 
Ad upon Nom vu ple aded, it brad gp the Nlaintiff, and 
_ 300. Damage aſſeſſed b the Jury : Andiper O the Plaintiff 
had Ia iger ede Wars to tend to a direct Scandal of the 
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and that the King by his Stewart at ſuch a Court granted the Trovet. 
Eand in Queſtion to him: in Fee, to holt ar Will necortling to 
the Cuſtom Aby Virtiie Whereof be Wwayadmitted]: And enter'di 
and was Rifedtill the Leffor' enter d upon him, and ouſted him I 
ang? detpiled to the Platts upon whom be re-enter'd and e- 

Him; Ge. The Pliintiff replled, that beföre the King 


ac ny Thing” in the Ma or, 'Q. Bi was ſeiſed thereof in I 


it irs Crone, an! {th6"Bjeametit ſuppoſed by _ 
39 De ende nt. 8 ward at fuch”a" Court granted ts O64 

| pad: in Quelſlio e the Beffor in Fee, to bold at 

Will actording to 88 m; who was admitted and enter d, Where « 8 

and ſhewed the Diſcent of the Manor to the King; ant that Men thall 
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Leaſe to F. fer twenty-one Vears, to commende after the for- 


| made a Leaſe of that for twenty 


and died, the firſt Leaſe 
demiſed to the Plaintiff, Toba Defendnr . pag 2 B. 


Power to 


——_— * ſhe could not make a. Leaſe. to commence at a Day to, 
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N Ejecment onia Special Verdict, the Caſe was; Mrs. Lat - 
tere Tennant in Fee of the Manor of D. levied a 91 0 of Fe 


the Uſe:of herſelf for Life, and aſten to the Uſe of F 6 
der Son in Tail, Sc. wir Power foriberſel. at any gc to 


make Leaſesfor twenty: one Fears, or for thtee Lifes, rendring 
the antient Rent, cr. and idemiſid bwo:F 


8 to g. for twenty 


one Vears, and beforè that Loaſe expird ſhe made another 


mer dctermin'd; and as to the third] Part of the Land, ſhe 
2 hay 2 after. 2 4 
one Carne. who in. never 13 ate in t Tu | 


the Leſſee. And it was'ddjudgd\pro0he% for on. ſuch Power 


but the Leaſe ought tp be: in Þ 5 ap in Intereſt 
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